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[■-PUBLICATION  SANCTIONS . 


Court  and  by  lower  federal  courts.  The  study 
current  scrutiny  structure  and  suggests  means 
how  First  Amendment  cases  are  decided  in  this 


critiques  the 
of  improving 


SCRUTINIZING 


staCes  that  "Congress 
freedom  of  speech  or  o 


Introduction 

:he  United  States  Constitution 
tali  make  no  law  . . . abridging  the 
the  press.  . . -”1  The  seemingly 


e little  latitude  i 


clauses  suggests  that  government  w 
regulating  the  press  as  it  goes  ab 

the  amendment  to  reconcile  free  expression  with  other  values 
government  seeks  to  advance.  The  conflict  between  the  First 
Amendment  rights  of  the  press  and  the  interest  in  maintaining 
the  integrity  of  the  criminal  justice  system  has  been  a 
particularly  dramatic  example  of  this  struggle. 

In  general,  the  United  States  Supreme  Court's 
development  of  a judicial  approach  to  the  protection  of  First 
Amendment  freedoms  has  been  a source  of  frustration  to  those 

fragile  rights  in  our  constitutional  system.  Scholars  have 
long  lamented  the  fragmented  state  of  the  Supreme  Court's 


First  Amendment  jurisprudence,  the  overall  scheme  of  legal 
doctrine  the  Court  employs  to  decide  free  expression 
questions.  First  Amendment  schoiar  Thomas  Emerson  expressed 


i freedom  of  expression  in 

unsatisfactory  state  of  First  Amendment  doctrin 
Despite  the  mounting  number  of  decisions  and  an 
greater  volume  of  comment,  no  really  adequate  o 


1930s,  has  been  the  notion  that  government  m 
some  significant  competing  interest  in  order  to  limit  certain 
types  of  speech.  Judges  using  this  approach  to  judicial 
review  seek  to  balance  the  value  of  free  expression  against 

the  type  of  speech  in  question,  the  balancing  test  may 
require  that  the  competing  interest  achieve  a given  level  of 
significance,  whether  "compelling,''  "substantial,"  or 
"important,"  or  a variety  of  other  descriptive  terms,  before 
the  competing  interest  can  override  the  strong  interest  in 
freedom  of  expression.  Because  judges  using  this  type  of 
review  process  claim  to  carefully  analyze  the  strength  of  the 


judicial  review  is  often  referred  to  as  heightened  scrutiny. 
Heightened  scrutiny,  which  embraces  a number  of  different 


■Thomas  I.  Emerson,  Toward  a General  Theory  of  the  First 
Amendment  vii  (Vintage  1963) . 


standards  of  review,  is  a more  searching  form  of  judicial 
review  than  the  Court  uses  in,  for  example,  cases  involving 
economic  regulation.  In  such  cases,  in  which  no  fundamental 
rights  such  as  free  expression  a 

Court,  in  other  words,  defers  to  the  wisdom  of  the 
legislative  body  unless  the  legislation  is  manifestly 
unreasonable.  Such  deference  is  generally  not  the  Court's 

Constitutional  scholars  frequently  trace  the  heightened 
scrutiny  approach  to  First  Amendment  speech  issues  to  the 
famous  "footnote  four"  in  Justice  Harlan  Fiske  Stone's  1938 
opinion  in  U.S.  v.  Carolene  Products . 3 In  that  case,  Stone 
declared  that  "(tlhere  may  be  a narrower  scope  for  the 
operation  of  the  presumption  of  constitutionality  when  the 
legislation  appears  on  its  face  to  be  within  a specific 
prohibition  of  the  Constitution."*  Although  the  footnote 
addressed  other  constitutional  issues  as  well,  its 
implication  for  the  specific  guarantees  of  the  Bill  of 


the  Constitution  itself  authorized  judges  to  engage  in  a 
searching  form  of  judicial  review  when  government  sought  to 


assy's  s 


muster  if  it  furthers  an  "important  or  substantial" 


government,  and  "if  the  incidental  restriction  on  alleged 
First  Amendment  freedoms  is  no  greater  than  is  essential  to 
the  furtherance  of  that  interest."7  Variations  on  the  O'Brien 


Communications  scholars  have  largely  ignored  the 
doctrine  of  heightened  scrutiny.  This  study  is  designed  to 


constitutional  analysis  of  restrictions  on  press  coverage  of 
the  criminal  justice  system.  The  study  will  seek  to  suggest 
directions  for  future  research  to  explore  the  scrutiny 
s applied  in  ot 


Theoretical  Perspective 


The  scrutiny  structure  in  First  Amendment  law  is  largely 
based  on  the  notion  of  important  societal  interests  served  by 
free  expression.  Numerous  scholars  have  explored  the 


i open  discussion  of  idea 
i services.  Presumably,  . 


o convince  othe 
The  diversity 


ideas,  whether 


members  of  society  of  their  validity, 
rationale  thus  encourages  new 
in  government  policy,  science,  or  t 

society  to  express  their  dissatisfaction  through  speech 
rather  than  some  more  violent  means. 

A third  justification  for  free  expression  is  its 
contribution  to  effective  self-government.  This  position, 
most  commonly  associated  with  Professor  Alexander  Meiklejohn, 
values  free  expression  as  the  means  by  which  popular 
sovereignty  is  realized.  The  speech  protected  by  the  First 

political . u 

expression  most  closely  related  to  this  study  is  Professor 
Vincent  Blasi's  "checking  value. Blast's  theory,  while 


12Blasi,  supra 


role  of  free  expression  in  checking  the  abuse  of  official 
power.  The  checking  value  posits  that  government  officials 
will  carry  out  their  duties  more  fairly  and  effectively  if 

criminal  justice  system  is  one  exercise  of  official  power 
that  has  historically  been  open  to  public  scrutiny  for 


expression  i 
judicial  toe 
infringement 


our  society.  One  of  the  more  significant 
i by  which  free  expression  is  protected  from 

doctrine  lacks  a (insistent,  comprehensive 
state  of  doctrinal  disarray  certainly  appears 
t the  Court's  approach  to  strict  judicial 
review  of  government  action  aimed  at  limiting  the  media's 
First  Amendment  rights . Some  restrictions  on  media 
expression  are  subjected  to  the  highest  level  of  review — 
strict  scrutiny — while  others  are  subjected  to  various  lesser 
levels  of  scrutiny.  Some  restrictions  can  be  justified  only 
some  only  by  overriding 


approach.  This 


The  scrutiny 


mere  probability  that  harm  may  occur, 
seems  to  lack  internal  consistency,  as 


^-handed  application. 


Professor  Thomas  I.  Emerson's  w 
criticisms  of  the  use  of  balancing  t 
adjudication.  Emerson's  critique  is 
to  as  "ad  hoc  balancing, " which  is  a 


k suggests  a number  of 
in  constitutional 
lined  at  what  he  refers 
ass  stringent  form  of 


judicial  review  than  heightened  scrutiny.  Emerson's  critique 
of  ad  hoc  balancing,  however,  raises  questions  about  the  use 
of  heightened  scrutiny  as  well.  As  Emerson  describes  ad  hoc 

balance  the  individual  and  social  interest  in  freedom  of 
expression  against  the  social  interest  sought  by  the 
regulation  which  restricts  expression."13  Such  balancing  is 


similar  to  the  comparison  1 
heightened  scrutiny  t 

First,  Emerson  criticizes  the 
of  ad  hoc  balancing.  According  to 
a "hard  core."14  Emerson  asserts  1 
is  applied,  the  court  is  "cast  loo 
embracing  the  broadest  possible  ra 
the  general  balance  in  light  of  it 


ambiguity  a 
Emerson,  su 


c judgment."15  As 


e surveys  l 


e application  of  heightened  scrutiny  i 


13Emerson,  supra 


formulation  c 
certainty. 


s little  to  increase  legal 


in  which  it  calls  upon  judges  to  make  broad  policy  judgments 
based  only  on  evidence  presented  by  the  parties  before  the 
court.  In  using  balancing  tests  a judge  is  required  to  make 
what  amounts  to  a legislative  judgment  about  conflicting 

determinations  necessary  to  make  such  judgments  "enormously 
difficult  and  time-consuming,  and  quite  unsuitable  for  the 


media  and  then  balance  that  interest  against  the  possible 
harm  to  a particular  criminal  defendant's  Sixth  Amendment 
right  to  a fair  trial?  How  is  a judge  to  measure  the  value 
of  a free  and  uninhibited  press,  or  the  potentially  damaging 
impact  of  an  open  trial  upon  the  privacy  rights  of  victims  or 
jurors?  Some  might  maintain  that  the  balance  has  already 
been  struck  by  virtue  of  the  First  Amendment — no  further 
balancing  is  necessary.  As  the  scrutiny  structure  currently 

broad  policy  decisions  based  only  upon  the  narrow 
of  the  litigants. 


interests 


The  application  of  balancing  tests  ir 
fraught  with  danger  for  free  expression  w 


is  frequently  cited  as  opposing  the  FJ 
the  media.  The  right  of  a "free  press"  is  seen 

interpretation  of  conflicting  rights  is  open  to 
however.  Professor  Laurence  Tribe  points  out  tt 
conflict  ...  is  not  between  a defendant's  six? 


opposite  the 
in  impartial  tria 


do  so,  "the  defendant  is  entitled  by  the  sixth  amendment  to  a 
dismissal  of  the  charges  against  him.  "is  The  burden  is  on  the 
government  to  provide  a fair  trial  under  the  Sixth  Amendment, 
but  that  amendment  does  not  allow  the  government  to  invade 
other  constitutional  rights,  such  as  free  expression,  to 
accomplish  its  ends . Regardless  of  whether  one  accepts 
Professor  Tribe’s  distinction,  however,  the  perceived 
conflict  between  two  constitutional  rights  in  cases  involving 
media  coverage  of  criminal  proceedings  may  affect  the 


13Laurence  H.  Tribe,  American  Constitutional  Law  624-26 


perceived  conflict  alters 


balance . 


Definition  of  I 


For  the  sake  of  clarity,  some  of  the  terms  used  in  this 
study  should  be  defined.  "Strict  scrutiny"  refers  to  the 
level  of  First  Amendment  scrutiny  requiring  a compelling 

the  restriction  limit  speech  in  the  least  restrictive  manner 
possible.13  "Intermediate  scrutiny"  refers  to  a lesser 

governmental  interest  and  a restriction  "no  greater  than 
essential . "Intermediate  scrutiny"  is  also  referred  to  in 
this  study  as  the  "O'Brien"  test.  "Heightened  scrutiny"  is 
defined  as  any  form  of  judicial  review  that  requires  that 
government  meet  a higher  burden  than  mere  rationality  in 
support  of  its  regulations.  This  term  includes  both  strict 
scrutiny  and  intermediate  scrutiny.  "Judicial  review"  refers 
to  the  process  by  which  courts  determine  the 
constitutionality  of  challenged  restrictions  on 
constitutional  rights. 

"Media”  as  used  in  this  study  encompasses  organs  of  mass 
communication  including  newspapers,  broadcasting,  cable,  and 


f Boston  v.  Bellotti,  4 


technologies.  "Freedom  of  expression” 


is  used  to  include  the  rights  granted  under  the  United  States 
Constitution  by  the  free  speech  and  free  press  clauses  of  the 
First  Amendment . 


The  purpose  o 
judicial  review  th- 


government 

scrutiny 

interesting 


e study  is  to  explore  the  techniques  of 
art  has  developed  in  a significant  body 
he  free  expression  rights  of  the  media 
in  conflict  with  some  ot 


respective  interests  in  conflict.  Second,  it  suggests  that 
similar  cases  will  be  treated  similarly.  Third,  it  professes 

necessity  of  its  regulation  when  free  expression  rights  are 
threatened.  Fourth,  the  Court  regards  its  scrutiny  structure 
as  giving  guidance  to  lower  courts  that  will  assist  them  in 
deciding  cases  in  which  First  Amendment  issues  are  raised. 

This  study  will  examine  the  levels  of  scrutiny  the 
Court  has  applied  to  restrictions  on  media  coverage  of  the 
justice  system.  This  area  of  law  was  chosen  for  a 


criminal  justice  system 


domain  in  which  government  exercises  significant  power  over 
the  lives  of  its  citizens,  and  thus  arguably  requires  close 
observation.  Second,  the  conflict  between  the  press  and  the 
courts  has  generated  a significant  body  of  case  law,  as  well 

cases,  at  the  federal  level,  was  sufficiently  narrow  for  a 


vich  the  scrutiny 
government 


regulation.  It  will  examine  the  levels  of  scrutiny  the  Court 
has  created  as  they  apply  to  prior  restraint  and  post- 
access to  criminal  proceedings.  The  study  will  explore  the 
way  in  which  the  Court  and  lower  federal  courts  have  used  the 

provide  information  to  the  public  on  functioning  of  the 

e whether  it  adequately  guides  judicial 


Research  Questions 


lat  are  the  origins  of  heightened  scrutiny  a 
>w  has  heightened  scrutiny  been  applied  to  p 


criminal  justice  system? 


3.  How  has  heightened  scrutiny  been  applied  to  post- 
publication sanctions  on  media  reporting  of  information 
concerning  the  criminal  justice  system? 

4.  How  has  heightened  scrutiny  been  applied  to 
restrictions  on  media  access  to  criminal  proceedings? 


This  study  will  examine 

areas.  For  example,  Nebraska 
decided  in  1976,  was  the 


a the  beginning  of  modern 
t respective  substantive 


the  press  in  criminal  cases.  For  prior  restr 
the  year  of  that  decision  will  be  the  beginni 

scrutiny.  Similarly,  the  Supreme  Court's  198 
Richmond  Newspapers , Inc.  v.  Virginia u was  t ; 

of  a First  Amendment  right  t 
Therefore,  that  case  will  b 


of  heightened 
decision  in 
beginning  of 


point  in  examination  of  access  to  proceedings. 

The  emphasis  will  be  upon  the  scrutiny  doctrines 
developed  by  the  Supreme  Court  and  their  subsequent 
application  in  lower  court  opinions.  Federal  district  court 


sl427  U.S.  539  (1976) . 


decisions,  which  are  not  always  reported  in  the  Federal 
Reporter  system,  will  be  examined  as  illustrative  of  the 
application  of  heightened  scrutiny  rather  than  as  an 

at  least  potential  impact,  on  media  coverage  o 


Moreover,  c 
physical  ac 


s dealing  with  acc 
s to  proceedings  b 


s have  generally  n 


proceedings  without  inhibition  cc 
most  of  the  necessary  safeguards 
the  process.  Second,  the  volume 
documents  would  have  expanded  thi 
level.  As  a result,  the  study  wj 


.d  be  argued  to  provide 
> allow  public  scrutiny  of 

study  beyond  a manageable 
. examine  cases  dealing 


r restrictions  on  publication,  f 


t-publication 
t proceedings. 


The  study  employed  primarily  legal  research  techniques 
in  its  exploration  of  heightened  scrutiny  of  restrictions  on 
the  media.  The  emphasis  of  the  study  was  upon  court 


decisions,  although  historical  materials 


cases  in  Che  appropriate  historical  context . The  bulk  of  the 
secondary  legal  materials  came  from  law  reviews,  mass 

scholars . 

The  study  used  both  manual  and  computer  legal  research 
techniques.  The  study  used  the  Lexis  database  as  a case- 
finding device,  using  a variety  of  descriptive  terms  to 
identify  relevant  cases.  Other  research  tools  included 
digests,  treatises,  journal  articles,  and  Shepard's 


Review  of  Literature 


Legal  scholars  have  written  fairly  extensively  on  the 
nature  of  judicial  review  when  First  Amendment  interests  have 
been  implicated.  Moreover,  a number  of  commentators  have 
explored  Che  nature  of  the  scrutiny  structure  itself.  These 
studies  have,  however,  concentrated  primarily  on  Supreme 
Court  opinions,  and  few  have  focused  on  how  the  cases  affect 
the  ability  of  the  media  to  provide  information  to  the 
public.  This  section  will  explore  the  work  of  scholars  in 


literature. 

Professor  Geoffrey  Stone  explored 
Supreme  Court  has  recognised  between  cc 
neutral  restrictions  on  speech  and  the 
scrutiny  that  distinction  entails . In 


the  distinction  the 


content  distinction  and  the  varying  modes  o£  judicial  review 
associated  with  it,  touching  on  the  notions  of  intermediate 
and  strict  scrutiny.  Stone  concluded  the  content  distinction 
was  a worthwhile  feature  of  First  Amendment  doctrine. 

Stone  more  closely  analyzed  levels  of  scrutiny  in  a 
later  article.  Content  Neutral  Restrictions.26  In  this 
article.  Stone  identified  three  distinct  standards  of  review 
he  referred  to  as  deferential,  intermediate,  and  strict 
review.  These  three  standards  were  further  subdivided  into 


he  O'Briening  o 


e Speech  Methodology,  Professor 


balancing  across  a considerable  landscape  of  free  speech 
issues. "25  He  advocated  returning  O'Brien  to  its  relatively 
limited  role  in  balancing  incidental  restrictions  on 
expression  where  the  First  Amendment  stakes  are  low. 

Also  critical  of  the  scrutiny  structure  is  Professor 
Thomas  Emerson  in  First  Amendment  Doctrine  and  the  Burger 
Court.36  Emerson  found  O'Brien  inadequate,  arguing  that  under 


2J25  W 


«19 


'or  of  First  Amendment  values."37 

provided  by  Professor  David  S.  Day  in  The  Hybridization  of 
the  Content-Neutral  Standards  for  the  Free  Speech  Clause.16 
Professor  Day  criticized  the  tendency  of  the  Supreme  Court  to 

standards  of  constitutional  review. 

A thorough  review  of  O'Brien,  as  well  as  the  broader 
implications  of  heightened  scrutiny  methodologies,  is 
provided  by  Professor  John  Hart  Ely  in  Flag  Desecration:  A 

Case  Study  in  the  Roles  of  Categorization  and  Balancing  in 
First  Amendment  Analysis.16  Professor  Ely  explored  the 
assumptions  implicit  in  O'Brien  and  the  broader  significance 
of  the  scrutiny  structure  in  free  expression  cases. 

Chrysta  Osborn  examined  the  scrutiny  structure  in 
Constitutional  Scrutiny  and  Speech:  Eroding  the  Bedrock 

Principles  of  the  First  Amendment . 30  Osborn  argued  that  the 
Supreme  Court's  approach  to  heightened  scrutiny 
"differentiates  between  acts  of  speech  based  on  content, 
resulting  in  unequal  treatment  for  strikingly  similar 


M19  Ariz.  St.  L.J.  195  (1987). 
z988  Harv.  L.  Rev.  1482  (1975) . 

)°44  Southwestern  L.J.  1013  (1990) . 


scrutiny 


In  Means-End  Scrutiny  In  American  C 
Professor  Russell  Galloway  engaged  in  an  extended  analysis  o 

cases,  but  in  a variety  of  constitutional  c 
Professor  Galloway  suggested  the  Court  develop  a consistent 
scrutiny  methodology  and  employ  more  precision  in  its  use  of 
such  terms  as  "compelling"  or  "substantial"  interests. 

While  a number  of  legal  scholars  have  examined  aspects 
of  the  scrutiny  structure,  few  communications  scholars  seems 
to  have  ventured  into  the  field.  One  exception  is  Professor 


concentrating  on  the  notion  of  heightened  scrutiny,  found 
O'Brien  an  inadequate  standard  for  evaluating  the  complex 
constitutional  considerations  raised  by  cable. 

The  present  study  differs  in  at  least  two  important  ways 
from  the  literature  cited  above.  First,  no  scholar  has 
concentrated  on  how  the  scrutiny  structure  affects  the  media 
specifically,  while  much  has  been  written  concerning  burning 


331989  Mass  Comm.  Rev.  26. 


draft  cards  and  flags,  the  impact  of  the  Court's  scrutiny 
devices  on  the  media's  ability  to  gather  news  and  report 
events  in  a day-to-day  context  has  been  neglected.  Second, 
scholars  have  not  addressed  the  impact  of  scrutiny  doctrines 

lower  courts . A confusing  and  somewhat  inconsistent  system 
of  judicial  review  may  be  an  inconvenience  at  the  Supreme 


decided,  the  problems  with  the  scrutiny  s 
greatly  magnified. 

The  present  study  will  thus  address  previously 
unexplored  questions  regarding  the  scrutiny  structure  a 
seek  to  shed  light  on  the  practical  and  theoretical 
advantages  and  disadvantages  of  the  current  structure  a 

clearer  picture  of  how  the  Court's  I 
jurisprudence  both  empowers  and  constrains  t 


Summary  of  Chapters 


historical  context  in  which  the  Supreme  Court  first  advanced 
the  notion  of  heightened  scrutiny  of  First  Amendment  issues . 
The  chapter  will  discuss  the  beginnings  of  the  doctrine  and 
the  theoretical  underpinnings  of  the  idea  that  First 
Amendment  freedoms  should  be  given  special  protection  from 
infringement  by  government . 


discuss  some  of  the  heightened  scrutiny  formulations  that 

Chapter  4 will  examine  the  application  of  heightened 

the  criminal  justice  system.  It  will  describe  how  both  the 
Supreme  Court  and  lower  federal  courts  have  applied  the 
scrutiny  structure  to  prior  restraints  on  the  press . 

Chapter  5 will  discuss  the  scrutiny  structure’s 
application  to  cases  involving  post-publication  sanctions 

system.  The  chapter  will  examine  a line  of  Supreme  Court 
cases  on  this  point,  as  well  as  lower  federal  court  cases  in 
which  either  criminal  or  civil  sanctions  have  been  sought. 

Chapter  6 will  examine  the  issue  of  access  by  the  press 
to  criminal  proceedings — both  trials  and  other  related 
proceedings.  The  chapter  will  discuss  the  Supreme  Court's 
creation  in  1960  of  a First  Amendment  right  of  access  to 
trials  and  the  cases  that  followed. 

dissertation  and  analyze  the  extent  to  which  heightened 
scrutiny  is  consistent  with  First  Amendment  concerns,  it 
will  also  critique  and  offer  suggestions  for  strengthening 
the  existing  scrutiny  s 


CHAPTER  2 

THE  COURT  AND  FIRST  AMENDMENT  SCRUTINY 
Introduction 

An  enduring  question  in  the  Supreme  Court's  approach  to 

should  exercise  its  power  of  judicial  review  to  invalidate 
legislation  the  Court  deems  to  be  in  contravention  of  the 
First  Amendment.  Should  the  Court  presume  legislators,  who 
after  all  are  bound  by  oath  to  uphold  the  Constitution,  are 
acting  constitutionally  when  they  pass  laws  restricting  First 
Amendment  freedoms?  If  not,  how  closely  should  the  Court 
examine  such  legislation  to  determine  if  it  passes 
constitutional  muster?  In  attempting  to  answer  such 
questions,  the  Court  since  the  late  1930s  has  created  a 
number  of  constitutional  tests  to  guide  both  itself  and  lower 
courts  as  they  examine  legislation  affecting  First  Amendment 

One  of  the  most  important  tests  created  by  the  Court  to 
determine  the  constitutionality  of  legislation  limiting  free 

strict  scrutiny  means  that  when  certain  fundamental  rights 


government,  judges 


Carolene  Products  footnote 


Court  in  passing 


conflict  over  the  appropriate  role  of  the 
on  the  constitutionality  of  legislation, 
ars,  the  Court  had  invalidated  many  state  and 


Court's  la issez-faire  view  of 
political  crisis  during  the  Gr 


Constitution  led  to  a major 
Depression  which 
approach  to  judicial 


noted  for  its  protection  of  property  rights  and 
ue  process — carried  with  it  the  seeds  of  a new 


particularly  First  Amendment  rights.  The  chapter  will 
examine  the  beginnings  of  this  new  approach  to  judicial 
review,  both  as  suggested  in  the  Carolene  Produces  footnote 
and  a number  of  earlier  cases  that  foreshadowed  the  new 
doctrine.  The  chapter  will  next  compare  the  heightened 
judicial  scrutiny  suggested  in  the  famous  footnote  with  the 
closely  related  preferred  position  doctrine.  Finally,  the 
chapter  will  review  several  significant  cases  immediately 
following  Carolene  Products  in  which  the  new  doctrine  of 
strict  scrutiny  achieved  majority  support  on  the  Court. 


statutory  experimentation  deprived  "persons" 
property  owners,  chiefly  b"_! ‘ -*  ‘•'"I 


the  Fifth  and  Fourteenth 
confiict  between  the  Coui 

The  Depression  cat 


process  clauses  of 
to  increasing 

nd  legislative 

economic  crisis  of  the  1930s. 
rethinking  of  the  basic 
economic  policy,  including  t: 


e notion 


f government 


that  the  economy  functioned  be 
regulation.1  The  response  cam 
Franklin  D.  Roosevelt's  New  Deal.  The  New  Deal  "stood  for 
the  proposition  that  lawmakers  should  provide  a social  and 
economic  security  net  to  catch  the  victims  of  an  impersonal 
industrial  order  and  that  administrative  agencies  should 


conservative  Court  majority's  view  of  substantive  due 
process.  The  New  Deal  "provided  an  ample  hunting  ground  for 


In  an  attempt  to  break  the  Court's  conservative  stance 
on  economic  experimentation,  Roosevelt  conceived  a plan  that 

constitutional  philosophies.  The  so-called  "court-packing 
plan,”  ostensibly  designed  to  assist  the  federal  judiciary 
with  its  workload,  would  have  allowed  Roosevelt  to  appoint 
new  judges,  including  Supreme  Court  justices,  when  judges  of 


n Congress  in  early  1937,  but  never  became  law.'-* 
While  Congress  considered  the  court-packing  plan,  the 
Court  made  what  appeared  to  be  a strategic  retreat  from  its 

legislation.  In  the  spring  of  1937,  Hughes  and  Roberts 

federal  labor  legislation. is  The  decisions,  and  those  that 
followed,  were  the  death  knell  for  the  notion  of  substantive 
due  process  in  the  economic  sphere.  In  a three-month  span, 
Roosevelt  had  won  "a  political  victory  often  styled  as  'the 
switch  in  time  that  saved  nine.'"16  Shortly  after  the  end  of 


biographer  contends  the  showdown  between  the  Court  and  the 
president  might  never  have  occurred  if  the  conservative 
justices  had  been  able  to  retire  with  assurances  that 
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approach  to  judicial 


required  in  speech 


The  Holmes-B: 
clearly  provided  some  of  the 
Carolene  Products  footnote.4 


underpinnings  of  Stone's 
Hhitney  was  one  of  the  cases 


cited  by  Justice  Stone  in  the  footnote.  Although  the  clear 
and  present  danger  test  was  applied  to  a narrower  class  of 
cases  than  First  Amendment  strict  scrutiny#  both  express  a 
similar  notion  of  judicial  review.  When  speech  interests  ar< 
implicated#  courts  will  carefully  examine  the  necessity  of 

expressed  the  relationship  between  strict  scrutiny  and  the 
clear  and  present  danger  test  as  follows:  "[The  clear  and 

present  danger  test]  may  be  reconciled  with  the  compelling 
state  interest  standard  [strict  scrutinyl  by  viewing  the  tes 
as  a subclass  of  the  standard.  Thus#  it  could  be  said  that 
in  cases  of  direct  infringement  of  speech#  the  state  only  ha 
a compelling  interest  when  there  is  a clear  and  present 


41H.  Kalven  Jr.  A Worthy  Tradition  177  [1988) . 


“Wolfe,  supra  note  30#  at  247. 


43Anton,  When  Speech  is  not  Speech:  A Perspective  on 

Categorization  in  First  Amendment  Adjudication#  19  Wake 
Forest  L.  Rev.  33,  47  (1983). 


A number  of  other  pre-Carolene  Products  cases  seem  to 
have  been  important  precursors  to  the  ideas  expressed  by 
Justice  Stone  in  footnote  four.  Chief  Justice  Hughes' 
majority  opinion  in  the  1931  prior  restraint  case  of  Near  v. 


d defamatory"  publications . * 


against  "malicious,  scandalous  a 

which  the  Holmes-Brandeis  approach  to  free  expression  gained 
majority  support  on  the  Court. "Beginning  with  Near  v. 
Minnesota,  legislation  affecting  speech  and  press  was,  in 
fact,  no  longer  presumed  constitutional,"  A.  T.  Mason  wrote.*7 
Although  the  Near  opinion  did  not  employ  clear  and  present 
danger  language,  it  suggested  that  prior  restraints  were 

such  as  national  security  and  obscenity.  Near  did  not  set 
Hughes,  however,  never  articulated  t! 


(1958) 


Supreme 


The  year  befoce  Justice  Stone  wrote  Carolene  P 
Justice  Cardozo  wrote  a majority  opinion  in  Palko  v. 
Connecticut46  that  seems  to  have  had  some  influence  on  Justice 
Stone's  thought.  Although  Palko  dealt  with  an  issue  of  the 
application  of  the  Bill  of  Rights  to  the  states  through  the 
Fourteenth  Amendment,  Justice  Cardozo,  in  dicta,  extolled 

indispensable  condition,  of  nearly  every  other  form  of 
freedom.”46  Justice  Cardozo  made  it  clear  that  only  certain 
rights  were  "of  the  very  essence  of  a scheme  of  ordered 
liberty,"50  and  among  these  were  free  expression  rights. 

Those  rights  that  were  "of  the  very  essence"  justified 
judicial  overriding  of  legislative  preferences . Justice 
Stone  advanced  his  notion  of  active  judicial  review  in  cases 
affecting  civil  liberties  "with  Cardozo’s  distinction  in 


a judicial  review 


46302  O.S.  319  (1937). 

»M.  at  327. 
s°302  U.S.  at  325. 

5IAbraham,  supra  note  6,  at  22 . 


318  U.S.  796  ( 


The  preferred  position  doctrine  is  closely  related  to 
the  notion  of  strict  scrutiny  in  free  expression  cases.  It 
seems  clear  that  both  share  the  principle  that  legislation 
abridging  First  Amendment  guarantees  is  "infected  with 
presumptive  invalidity, " as  Justice  Frankfurter  put  it  in 
Kovacs.59  This  is  so,  however,  only  if  the  word  "presumption" 
is  used  as  a legal  term  of  art,  imposing  "on  the  party 

evidence  to  rebut  or  meet  the  presumption.  . . . "60  Neither 
strict  scrutiny  nor  the  preferred  position  doctrine,  as  used 


unconstitutionality  in  the  everyday  sense  in  which  a 
presumption  is  "the  act  of  presuming  or  accepting  as  true."®1 
Under  strict  scrutiny,  as  later  articulated  by  the  Court, 
First  Amendment  interests  are  upheld  unless  the  governmental 
interest  in  regulation  is  compelling  and  that  interest  is 


"Black's  Law  Dictionary  1067  (5th  ed.  1979) . 
Language  1037  (1975) . 


srrSLis^slsssSs^ 


s sr&ssr  “ss&,  ■sr^s:,sa  .tsr 

mmmm. 


municipalities  to  prevent  littering,  for  example,  was 
insufficient  under  the  Court's  new  heightened  standard  of 


followed.  In  1942,  the  phrase  "strict  scrutiny"  fi 
entered  into  the  Court's  vocabulary  in  Skinner  v. 

Skinner  dealt  not  with  First  Amendment  free  expression 

sterilization  of  persons  deemed  "habitual  criminals"  under 

struck  down  the  statute  as  a violation  of  the  equal 

fundamental  rights,  wrote  that  "strict  scrutiny  of  the 
classification  which  a State  makes  in  a sterilization  law 
essential,  lest  unwittingly,  or  otherwise,  invidious 

While  Skinner  dealt  with  equal  protection,  1943 
decision  has  been  cited  as  the  case  in  which  the  First 
Amendment  strict  scrutiny  suggested  in  footnote  four  first 


triumphed.  77  In  Board  of  Education  v.  Barnette, 55  the  Court 
invalidated  a West  Virginia  requirement  that  public  school 
students  regularly  participate  in  the  flag  salute.  Those 
who  declined  were  subject  to  expulsion.  The  Barnette  case, 

three  years  earlier  by  the  Court  upholding  a similar  flag 
salute  requirement  by  a vote  of  8-1  in  Minersville  District 
v.  Gobitis . 16  Scholars  have  suggested  that  the  wave  of 
national  insecurity  caused  by  Germany's  invasion  of  much  of 

contributed  to  the  lopsided  ruling  by  the  Gobitis  Court.77 
Justice  Frankfurter's  majority  opinion  in  Gobitis  advocated 
judicial  restraint  and  majoritarian  solutions  to  questionable 
laws,  suggesting  that  "education  in  the  abandonment  of 

sole  dissenter  in  Gobitis  was  Justice  Stone,  urging  the 
"searching  judicial  inquiry"  he  had  advocated  in  footnote 


”319  U.S.  624  (1943)  . 

™310  U.S.  586  (1939). 

77C.  Pritchett,  The  Roosevelt  Court  95  (1948) . 
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Justice  Jackson,  writing  for  the  Barnette  majority, 
repudiated  the  Gobitis  ruling.  Jackson  acknowledged  that 
under  the  due  process  clause  of  the  Fourteenth  Amendment, 
state  legislation  had  only  to  meet  the  rational  basis  test. 
However,  where  legislation  contravened  the  guarantees  of  the 
First  Amendment  as  applied  to  the  states  through  the 
Fourteenth,  a different  standard  prevailed.  "[Flreedoms  of 
speech  and  of  press,  of  assembly,  and  of  worship  may  not  be 


majority  of  the  Court  had 
supported  Justice  Stone's 


he  Carolene  Products  £ 
n Barnette,  unambiguously 
tion  of  heightened  judicial 
s Professor  Cox  has 


written!  "Justice  Jackson's  opinion  marks  the  Court's  first 
clear-cut  commitment  to  strict  review  of  legislation 
challenged  under  the  First  Amendment,  either  directly  or  as 
incorporated  into  the  Fourteenth  Amendment . "B1 

Although  the  details  of  strict  scrutiny  analysis 
remained  to  be  worked  out,  particularly  during  the  Warren 
years,  the  doctrine  had  established  a place  in  the 
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the  Carolene  Products  footnote,  the  footnote  provided  a 
doctrinal  bridge  from  the  Lochner  era  to  a new  period  in 
which  the  Court  focused  on  individual  rights,  in  doing  • 
it  ushered  in  an  era  in  which  free  expression  guarantees 
would  be  significantly  expanded. 


will  also  touch  briefly  on  a number  of  government  and  private 
studies  that  took  place  in  the  wake  of  the  1960s  prejudicial 
publicity  cases.  The  era  of  extensive  study  of  the  "free 
press-fair  trial"  controversy  set  the  stage  for  later 
attempts  to  restrain  press  coverage  of  criminal  trials. 

Finally,  the  chapter  will  explore  the  First  Amendment 


press  and  fair  trial  rights  have  been  deemed  to  be  in 
conflict.  The  specifics  of  these  varying  levels  of  scrutiny 
are  crucial  to  a complete  grasp  of  current  First  Amendment 
jurisprudence  apropos  the  criminal  justice  system. 


A series  of  U.S.  Supreme 
power  to  punish  out-of-cc 


cases  beginning  in  1941 
:ts  to  use  their  contempt 
press  reports 


about  judicial  proceedings.  In  Bridges  v.  California,!  the 
Court  considered  two  cases  in  which  defendants  were  found  in 

editorials  in  the  Los  Angeles  Times  seemed  aimed  at 
influencing  sentencing  decisions  in  criminal  cases.  In  the 
other  case  consolidated  in  Bridges,  a union  leader  allowed 
publication  of  a telegram  in  which  he  called  a judge's 


(1941) 


decision  in  a labor  dispute  "outrageous."3  In  both  cases,  the 
contempt  citations  were  based  upon  a perceived  attempt  to 
intimidate  a sitting  judge  toward  a certain  result. 

The  Supreme  Court  reversed  the  findings  of  contempt. 
Justice  Black,  writing  for  the  majority,  found  the  clear  and 
present  danger  test  the  appropriate  standard  for  considering 
First  Amendment  challenges  to  the  contempt  citations. 

Justice  Black  characterized  the  clear  and  present  danger  test 
as  "a  working  principle  that  the  substantive  evil  must  be 
extremely  serious  and  the  degree  of  imminence  extremely  high 
before  utterances  can  be  punished. Justice  Black  further 
described  the  First  Amendment  interest  in  allowing  open 
discussion  as  "a  command  of  the  broadest  scope  that  explicit 
language,  read  in  the  context  of  a liberty-loving  society, 
will  allow. 


The  lower  courts  had  allowed  the  contempt  citations  to 
stand  based  upon  the  reasonable  tendency  of  the  statements  t 
interfere  with  the  administration  of  justice.  The  Bridges 
majority  reversed  the  findings  of  contempt  by  reasoning  that 
even  under  the  reasonable  tendency  standard,  the  published 
were  not  sufficiently  intimidating  to  judges  to 
s finding  of  contempt . For  example,  as  to  one  of 


>Id. 


the  newspaper  editorials,  the  majority  noted  that  to  find  it 
a threat  to  the  administration  of  justice  "would  be  to  impute 
to  judges  a lack  of  firmness,  wisdom  or  honor, — which  we 
cannot  accept  as  a major  premise."6 

The  Court  struck  down  another  contempt  citation  in  1946 
in  Pennekamp  v.  Florida.1  In  Pennekamp,  employees  of  the 
Miami  Herald  were  cited  for  contempt  for  two  editorials  and  a 
cartoon  critical  of  a state  trial  court's  actions  in  criminal 
cases.  As  in  Bridges , the  O.S.  Supreme  Court  reversed  the 
contempt  citations  applying  the  clear  and  present  danger 
test.  Justice  Reed,  writing  for  the  Court,  noted  that  the 

question,  although  there  was  a possibility  of  later 
proceedings.  The  publications  could  not,  as  a result,  be 
interpreted  as  attempting  to  influence  pending  decisions. 
Justice  Reed  held  that  "the  danger  under  this  record  has  not 
the  clearness  and  immediacy  necessary  to  close  the  door  of 
permissible  public  comment. "B 

Justice  Frankfurter  concurred,  but  criticized  the 


standard  of  decision. 


d present  danger  test  as  a 


(1946) . 


vague  and  uncritical  generalizations  offer  tempting 
opportunities  to  evade  the  need  for  continuous  thought."9  The 
clear  and  present  danger  standard,  Frankfurter  argued,  was  "a 
literary  phrase"  used  by  Justice  Holmes  in  a series  of 
celebrated  cases  and  was  not  intended  "to  express  a technical 

cases."’9  Nonetheless,  Frankfurter  agreed  no  contempt  should 
have  issued  in  Pennekamp  because  the  cases  had  been  decided 
and  thus  the  newspaper  could  not  be  viewed  as  trying  to 
influence  their  outcome. 

directed  at  newspaper  employees  for  articles  and  editorials 
calling  a judge's  action  in  a civil  case,  among  other  things, 
a "travesty  on  justice."19  The  judge  had  repeatedly  ordered  a 

finally  did  after  disobeying  the  instruction  several  times. 

and  editorials  were  published.  The  judge  cited  the  newspaper 
employees  for  contempt  for  attempting  to  influence  the  court. 


9ld.  at  351  (Frankfurter,  J.,  concurring) . 
19Id.  at  353  (Frankfurter,  J.,  concurring). 


(1947) . 


The  U.S.  Supreme  Court,  in  an  opinion  written  by  Justice 
Douglas,  struck  down  the  contempt  citations.  Applying  the 
clear  and  present  danger  test,  the  Court  reasoned  that  some 
of  the  newspaper's  accusations  were  unfair  but  did  not  rise 
to  the  level  of  a clear  and  present  danger  to  the 
administration  of  justice.  Any  threat  created  by  the 
criticism  was  simply  not  serious  and  imminent  enough,  the 

In  the  final  major  contempt  case  following  Bridges,  Mood 
v.  Georgia, a the  Court  held  that  a public  official's 
criticism  of  a judge's  action  was  protected  by  the  First 
Amendment.  In  Mood,  an  elected  Georgia  sheriff  criticized  a 
judge's  charge  to  a grand  jury  to  investigate  suspected 
"Negro  bloc  voting. This  bloc  voting  was  alleged  to  have 
been  the  result  of  bribes  paid  by  elected  county  officials. 
The  sheriff  was  held  in  contempt  after  critical  statements 
that  the  court  found  had  the  effect  of  interfering  with  the 
grand  jury  investigation. 

The  Supreme  Court,  citing  Bridges,  Pennekamp,  and  Craig , 
held  that  the  sheriff's  statements  did  not  present  a 
sufficient  danger  to  the  administration  of  justice  to  allow 
the  contempt  to  stand.  "The  petitioner  was  an  elected 
official  and  had  the  right  to  enter  the  field  of  political 


‘3370  U.S.  375  (1962) 


political 


Taken  together.  Bridges  and  its  progeny  placed  tight 
limits  on  the  ability  of  courts  to  use  the  contempt  power  t 
silence  public  criticism  of  their  proceedings.  The  cases, 
while  vague  on  exactly  what  might  constitute  a clear  and 
present  danger  to  the  administration  of  justice,  clearly 
created  a jurisprudential  climate  of  tolerance 


Another  line  of  cases,  beginning  near  the  end  of  the 
Bridges  line,  would  within  a decade  help  lead  to  an  intense 
reexamination  of  how  courts  dealt  with  the  threat  to  judicial 
proceedings  posed  by  the  press.  In  1960,  the  U.S.  Supreme 
Court  reversed  a lower  court's  denial  of  habeas  corpus  relief 
because  of  prejudicial  publicity  in  Irvin  v.  Dowd. 16  In  Dowd, 
the  defendant,  convicted  of  multiple  murders  and  sentenced  to 
death  by  an  Indiana  state  court,  had  been  the  subject  of 
intense  pretrial  publicity.  "The  headlines  announced  his 
police  line-up  identification,  that  he  faced  a lie  detector 

six  murders  were  solved  but  petitioner  refused  to  confess. 
Finally,  they  announced  his  confession.  . . . "1J  Although  the 


accused  was  gcanted  a change  of  venue,  it  was  only  to  an 
adjoining  county  where  massive  publicity  regarding  his 

From  a panel  of  430  potential  jurors,  90  percent  of  whom 
believed  the  defendant  was  guilty,  the  trial  court  eventually 
settled  on  twelve,  of  whom  eight  expressed  the  opinion  that 
the  accused  was  guilty. 

In  freeing  the  murder  defendant,  the  Court's  majority 
opinion  expressed  no  opinion  on  means  of  halting  such  intense 


addressed  the  conflict  between  the  fair  trial 

not  yet  decided  that,  while  convictions  must 
miscarriages  of  justice  result  because  the  mi 

constitutionally  protected  in  plying  his  trac 
somewhat  ambiguous,  Frankfurter's  concurrence 
at  least  one  member  of  the  Court  was  dissatisfied 


reversing  criminal  convictions  while  the  press  had  a vitually 
unfettered  right  to  publish  prejudicial  information. 

Two  years  after  Dowd,  the  Court  reversed  a conviction  in 
another  highly  publicized  murder  trial.  In  Rideau  v. 


(Frankfurter, 


Louisiana, 19  Wilbert  Rideau  had  bf 
and  murder  aCter  a bank  robbery, 
custody,  officials  filmed  him  in 


n charged  with  kidnapping 
te  process  of  confessing  to 


s subsequently 


broadcast  on  television  three  times  and  vie 
percentage  of  the  population  of  Calcasieu  P 
where  the  trial  was  held.  Rideau 's  lawyers  sought  of  change 
of  venue  based  on  the  televised  confession.  The  motion  was 


denied  and  Rideau  was  convicted  and  sentenced  to  death. 

Characterising  the  trial  as  "Kangaroo  court 
proceedings,"  the  U.  S.  Supreme  Court  reversed  the 
conviction.30  The  Court  noted  that  the  jury  contained  three 


e deputy  sheriffs  i 


Calcasieu  Parish.  Th 
n this  case  required  a 


before  a jury  drawn  from  a community  of  people  who  had  not 
seen  and  heard  Rideau's  televised  1 interview. ' "2: 

The  Court  in  1966  suggested  methods  for  controlling 
prejudicial  publicity  in  Sheppard  v.  Maxwell .22  In  Sheppard, 
the  celebrated  trial  of  Dr.  Sam  Sheppard  for  the  murder  of 
his  wife  was  unfair  based  upon  "the  massive,  pervasive  and 


21I<J.  at  727. 


62 

prejudicial  publicity  that  attended  his  prosecution. "22  The 

Sheppard's  trial  had  been  preceded  by  months  of 
prominent  newspaper  stories  that  "emphasized  evidence  that 
tended  to  incriminate  Sheppard  and  pointed  out  discrepancies 


date  neared,  local  newspapers  published  the  names  and 
addresses  of  potential  jurors,  who  were  subjected  to  letters 

the  courtroom  was  filled  with  reporters  who  created  what 
Justice  Clark,  writing  for  the  majority,  characterized  as  a 
"carnival  atmosphere."25  The  media  also  carried  extensive 
accounts  of  statements  of  witnesses  and  officials  that  were 
never  presented  at  the  trial . 

The  Supreme  Court  suggested  a number  of  measures  the 


matters.  . . ,"26  Such  matters  would  have  included  Sheppard's 


“Id.  at  3B8. 


willingness  to  be  questioned  or  take  a lie  detector  test, 
Sheppard ' s statements  to  police,  and  statements  about 
Sheppard's  guilt  or  the  merits  of  the  case  against  him.  The 
Supreme  Court  in  Sheppard  thus  expressly  encouraged  gag 
orders  against  participants  as  a valid,  and  presumably 
constitutional,  means  of  assuring  a fair  trial.  The  Court 

jury,  continuing  the  trial  until  publicity  died  down, 
transferring  the  case  to  another  locale,  or,  if  all  else 
failed,  ordering  a new  trial . The  Court  placed  the 
requirement  of  providing  a fair  trial  squarely  on  the  trial 
court — not  on  the  press.  Throughout  the  Sheppard  opinion, 
the  Court  seemed  reluctant  to  even  suggest  any  direct 
restraint  against  the  press.  While  acknowledging  the  vital 
importance  of  a fair  trial,  the  Court  emphasized  the  value  of 
the  media's  watchdog  role,  in  which  the  press  "guards  against 

prosecutors,  and  judicial  processes  to  extensive  public 


In  the  years  that  followed  Sheppard , a number  of 
organizations  issued  studies  and  reports  analyzing  the  so- 
called  "free  press — fair  trial"  controversy.  A number  of 


rs'&risszi's^isxfisi. 


question 


example/  a campaign  to  convict — 


constitutionally  be  punished  using  the  contempt  power.  The 
appeal  to  the  clear  and  present  danger  standard  reflects  the 


rights  while  protecting  criminal  defendants  from  an 
unrestrained  press. 

Another  influential  study,  issued  in  1967,  was  the  so- 
called  "Medina  Report. "J1  The  Medina  Report,  drafted  by  a 
committee  of  the  Association  of  the  Bar  of  the  City  of 
New  York,  urged  that  courts  eschew  direct  controls  on  the 


y lawyers  and  police 


tighter  controls 
officials. 

In  1968,  a committee  of  the  Judicial  Conference, 
f federal  judges,  issued  a report  advocating 
s substantially  similar  to  those  in  the  Medina 


J*The  Special  Committee  on  Radio,  Television,  and  the 
Administration  of  Justice  of  the  Association  of  the  Bar  of 
the  City  of  New  York,  Freedom  of  the  Press  and  Fair  Trial 
(1967) . 


Report.32  The  Committee  suggested  controls  on  comments  by 
lawyers  and  court  officials#  as  well  as  prohibition  of 
photography  and  radio  and  television  broadcasting  in  the 
courtroom.  The  report#  like  the  Medina  Report#  expressed 
opposition  to  restraints  on  the  press.  The  Judicial 
Conference  committee  opined  that  direct  control  on 
publication  by  the  press  would  be  "both  unwise  as  a matter  of 
policy  and  poses  serious  constitutional  problems."33  The 
committee  also  rejected  suggestions  aimed  at  limiting  release 
of  information  by  federal  law  enforcement  agencies,  citing 
concurrent  actions  by  the  Justice  Department  and  other 
agencies  to  limit  release  of  information  by  their  employees. 
The  Judicial  Conference  committee  report  listed  a number  of 
topics  that  lawyers  should  be  prohibited  from  discussing. 
These  included:  prior  criminal  records  of  defendants; 
statements,  including  confessions  by  defendants;  the 
identity#  testimony#  and  credibility  of  witnesses;  and 
opinions  about  the  merits  of  the  case. 

The  concerns  about  perceived  conflicts  between  First 
Amendment  and  Sixth  Amendment  rights  also  led  to  a number 
of  voluntary  agreements  between  the  press  and  the  judicial 
establishment . These  agreements#  commonly  called 


32Report  of  the  Judicial  Conference  Committee  on  the 
Operation  of  the  Jury  System  on  the  "Free  Press — Fair  Trial" 
Issue,  45  F.R.D.  391  (1968) . 


L-402. 


Present  Danger  lest 


The  clear  and  present  danger  test  runs  through  ntuc 

test,  which  at  first  seemed  designed  to  decide  cases 
involving  seditious  speech,  has  in  later  incarnations  s 


clear  and  present  danger 
of  heightened  scrutiny  ca 


o strict  scrutiny. 


The  clear  and  present  danger  test  was  first  stated  in 
1919  in  Schenc k v.  United  States.31  Prior  to  Schenc*,  the 
Court  had  for  the  most  part  relied  on  the  so-called  "bad- 
tendency"  test  in  speech  cases . The  bad-tendency  standard 
allowed  punishment  for  speech  if  it  had  even  a relatively 


slight  propensity  to  cause  harm  to  some  social  interest . As 
stated  by  Justice  Holmes  in  Schenck,  the  clear  and  present 
danger  test  posed  the  following  question:  "The  question  in 


and  present  danger  that  they  will  bring  about  the  substantive 
evil  the  Congress  has  a right  to  prevent."37  Despite  the 
implication  that  the  new  test  required  a substantial  showing 
“249  C.S.  47  11919) . 

33 Id.  at  52. 


Origins  of^Modern  First  Araendn 


growing  rigor  of  clear  and  present  danger,  although  not  yet 
accepted  by  a majority  of  the  Court,  was  underscored  in 

decision  in  Whitney  v.  California. el  Brandeis  stated  that  "no 

unless  the  incidence  of  the  evil  apprehended  is  so  imminent 
that  it  may  befall  before  there  is  opportunity  for  full 


The  clear  and  present  danger  test  underwent  another 
transformation  when  its  vitality  was  reduced  in  Dennis  v. 
U.S.  in  1951. The  Dennis  Court,  faced  with  the  prosecution 


the  Cold  War,  accepted  a reformulation  of  the  clear  and 
present  danger  test  proposed  by  renowned  federal  appellate 
judge  Learned  Hand.  This  reformulation  stated  the  test  as 
"whether  the  gravity  of  the  'evil, ' discounted  by  its 
improbability,  justifies  such  invasion  of  free  speech  as  is 

test  seemed  to  provide  less  protection  to  speech  in  cases 
where  the  "gravity  of  the  evil,"  or  the  potential  harm  to 
society,  was  great;  in  particular,  in  cases  in  which  groups 


”274  U.S.  357  (1927). 

”Id.  at  377  (Brandeis  and  Holmes,  J.J.,  concurring). 


(1951) . 


advocated  overthrow  of  government.  However,  the  1969  case  of 
Brandenburg  v.  Ohio''-  created  a revitalized  version  of  the 
test  by  emphasizing  the  immediacy  of  the  harm  that  must  be 

Brandenberg  version  of  the  clear  and  present  danger  test 
stated  that  only  speech  directed  at  producing  imminent 
lawless  action  could  be  constitutionally  punished. 

Ihe-Eational.  Basis  lest 

The  rational  basis  test,  also  referred  to  as  the 
rational  relation  or  reasonableness  test,  is  a very  low-level 

regulation  before  the  court.  This  is  the  standard  of  review 
the  Supreme  Court  has  routinely  applied  to  economic  matters 
since  the  constitutional  revolution  of  1937.  A court 
applying  the  rational  basis  test  typically  defers  to  the 

before  it.  As  one  commentator  has  stated:  "The  Court  does 

not  seriously  inquire  into  the  substantiality  of  the 
government  interest,  and  it  does  not  seriously  examine  the 
alternate  means  by  which  the  government  could  achieve  its 
objective . ",s 


«39S 


(1969) . 


;«Geof f rey  R . Stone,  Content -Neutral  Regulations,  54 
Univ.  of  Chicago  L.  Rev.  46  , 50  (1987) . 


applied  the  rational 


Carolene  Products,*1  the  same  case  in  which  the  famous 
footnote  announced  the  beginning  of  heightened  scrutiny  for 
civil  liberties.  In  Carolene,  the  defendant  challenged  a 
federal  statute  making  it  a crime  to  ship  "filled  milk* " that 

commerce.  The  defendant  had  been  charged  with  shipping 
"Milnut, " a blend  of  condensed  skim  milk  and  coconut  oil*  in 
violation  of  the  statute.  Justioe  Stone  upheld  the  lower 
court's  application  of  the  statute  against  the  defendant's 
argument  that  Congress  lacked  the  power  under  the 
Constitution  to  regulate  such  a product.  Stone*  in  the 
sentenced  to  which  his  famous  "footnote  four"  was  appended* 
stated  that  "regulatory  legislation  affecting  ordinary 
commercial  transactions  is  not  to  be  pronounced 


generally  assume 
the  assumption  t 


the  knowledge  and  experience  of  the  legislators."48 
Governmental  action  reviewed  under  this  deferential  test  is 
likely  to  pass  constitutional  muster  unless  the  policy  choice 
is  without  any  logical  foundation  in  the  eyes  of  the 
reviewing  court. 


<’304  U.S.  144  (1937) . 


Intermediate  Scrutiny 

Intermediate  scrutiny,  as  the  name  implies,  allows 
courts  to  make  some  independent  assessment  of  the  regulation 

the  O’Brien  test,  still  seems  to  operate  with  considerable 
deference  to  the  government.  Various  formulations  have  been 
devised;  the  most  frequent  requires  that  government 

important  or  substantial  and  that  the  regulation  is  narrowly 
tailored  to  advance  that  interest. 


States  v.  O'Brien,**  the  Supreme  Court  used  the  test  to  uphold 
a statute  prohibiting  the  destruction  of  draft  cards.  Chief 
Justice  Warren,  writing  for  the  Court,  said  that  the 
government's  interest  in  an  efficient  system  of  conscription 
was  of  sufficient  magnitude  to  constitute  a "substantial" 
interest.  Moreover,  the  Court  held  that  the  government's 
regulation  was  narrowly  tailored  so  that  it  infringed  free 
expression  as  little  as  possible. 


Strict  Scrutiny 


The  highest  tier  on  the  scrutiny  structure  is  strict 
scrutiny.  Under  this  standard,  also  called  the  compelling 
state  interest  test,  courts  presume  government  regulation  to 


unconstitutional . 


compelling  interest  in  its  regulation  and  show  t 
achieved  that  interest  in  the  least  restrictive 
While  the  Supreme  Court  has  made  no  definitive 
to  what  constitutes  a compelling  interest,  the  cases  suggest 

Amendment  interests  normally  prevail  in  cases  in  which  courts 
invoke  strict  scrutiny. 

An  example  of  strict  scrutiny  is 
Globe  Newspapers  Co.  v.  Superior  Cour 
detail  in  Chapter  Six  of  this  study. 


held  that  Massachusetts's  interests  in  protecting  minor 
sexual  assault  victims  were  either  not  sufficiently 
compelling  or  not  narrowly  tailored  enough  to  serve  the 


requiring  that  proceedings  at  which  such  victims  testified  be 


The  concern  with  prejudicial  publicity  in  criminal 
trials  is  long-standing,  but  the  issue  drew  particular 
attention  during  the  middle  decades  of  this  century.  During 
the  1960s,  the  Supreme  Court  and  numerous  private  and  public 


groups  sought  to  resolve  the  perceived  tension  between  a free 
press  and  fair  trials.  While  both  the  justices  and  others 
seemed  reluctant  to  inhibit  media  coverage  of  the  criminal 


justice  system,  the  consensus  view  seemed  to  be  that  at  some 
point  free  expression  concerns  had  to  give  way  to  the  need  to 
preserve  a criminal  defendant's  right  to  a fair  trial.  A 
number  of  judicial  tests  have  been  articulated  to  balance 
those  concerns,  with  the  clear  and  present  danger  test  being 


The  next  chapter  will  examine  the  evolution  of  the 
Supreme  Court's  prior  restraint  jurisprudence,  particularly 


t chapter  w 


e traditionally  b 
Amendment  law.  Nevertheless,  a 

barred,  but  have  only  been  subject  to  balancing  formulas  such 


present  danger 


u-.sns Ha"'  ■ 


or  civil  sanctions  after  publication  'chills'  speech,  prior 
restraint  'freezes'  it  at  least  for  the  time."? 

The  traditional  common-law  doctrine  of  prior  restraint 
grew  out  of  the  licensing  system  in  England.  Under 
licensing,  the  Crown  exercised  control  over  printers  and 
punished  those  who  published  without  a license.  The 
licensing  system  ended  in  1694.3  it  was  not  until  the 
twentieth  century  that  the  U.S.  Supreme  Court  decided  a major 
case  involving  a prior  restraint — and  constitutionalized  the 
Blackstonian  common-law  doctrine  that  prior  restraints  were 

That  decision.  Near  v.  Minnesota, 4 and  another  landmark 
case  decided  in  1976,  Nebraska  Press  Association  v.  Stuart, 5 
seemed  to  establish  a constitutional  regime  under  which  prior 
restraints  would  have  great  difficulty  passing  constitutional 
muster.  For  the  most  part,  lower  federal  courts  have 
rejected  direct  prior  restraints  on  the  press  in  criminal 
cases.  Nonetheless,  in  at  least  one  case,  a federal  district 
court  and  appellate  court  have  upheld  a temporary  restraint 
on  material  in  the  hands  of  the  media  concerning  the  criminal 

^Nebraska  Press  Association  v.  Stuart,  427  U.S.  539,  559 
(1975) . 

'Leonard  w.  Levy,  Emergence  of  a Free  Press  (1985)  at 

*283  U.S.  697  (1931) . 


(1975) . 


justice  system.  Moreover,  even  in  those  cases  striking  down 
prior  restraints  on  the  press,  federal  courts  have  often 

relying  instead  on  vague  generalizations  that  offer  little 
guidance  for  future  cases . 

As  an  alternate  means  of  controlling  prejudicial 
publicity,  many  courts  have  chosen  to  restrict  the  comments 
of  trial  participants  through  gag  orders,  rather  than  impose 
restrictions  directly  on  the  press.  Those  federal  court 
decisions  focusing  on  media  challenges  to  gag  orders  on  trial 
participants  are  sharply  divided.  Some  courts  have  held  such 
gag  orders  cannot  be  classified  as  prior  restraints  at  all, 
while  others  have  treated  such  orders  as  functionally 
equivalent  to  prior  restraints  and  applied  appropriately 
higher  levels  of  scrutiny. 

Prior  Rearraiiit-D.acLriiie  in  the  Supreme  Count 

In  Near  v.  Minnesota , 6 the  landmark  twentieth-century 
prior  restraint  case,  the  Court  in  1931  struck  down  a 
Minnesota  statute  allowing  courts  to  enjoin,  as  a public 
nuisance,  a "malicious,  scandalous  and  defamatory  newspaper, 
magazine  or  other  periodical."’  The  publication  in  question 


«283  U.5.  697  (1931) . 


newspaper  owned  by  Near.  Near's  newspaper  routinely  charged 
city  officials  with  dereliction  of  duty  and  corruption.  The 
trial  court  in  Near  issued  a permanent  injunction  against 
Near's  publication  of  The  Saturday  Press  or  any  other 
publication  "whatsoever  which  is  a malicious,  scandalous  or 

Chief  Justice  Hughes,  writing  for  the  Court,  declared 
the  statute  unconstitutional  under  the  First  and  Fourteenth 

impermissible  prior  restraint  because  it  allowed  a 
publication  to  be  completely  suppressed.  The  Near  majority 
did  not  assert  that  prior  restraints  were  never 

in  dicta , noted  some  circumstances  under  which  prior 
restraints  might  pass  constitutional  muster.  These  included 


f military  information  in  wartime,  obscenity, 
o overthrow  government.9  The  Near  opinion  did 
at  set  forth  any  test  to  measure  when  prior  restraints  might 
e constitutional.  Hughes  wrote  that  limitations  on  the  "no 
rior  restraint"  rule  would  only  apply  in  "exceptional 

of  the  opinion,  however,  seemed  to 


The  language 


suggest  prior  restraints  would  be  difficult  to  reconcile  with 
free  expression. 

In  1971,  the  Court  issued  another  landmark  opinion 


This  case,  known  as  the  "Pentagon  Papers  case, " reemphasized 
the  difficulty  inherent  in  establishing  prior  restraints  that 
could  stand  under  the  First  Amendment . The  Pentagon  Papers 
case  involved  a governmental  attempt  to  enjoin  publication  of 
a classified  government  study  of  U.S.  policy  in  Vietnam  by 
the  New  York  Times  and  the  Washington  Post. 

In  a brief  per  curiam  opinion,  the  Court  pointed  out 
that  "(a]ny  system  of  prior  restraints  of  expression  comes  to 
this  Court  bearing  a heavy  presumption  against  its 

did  not  set  forth  any  formal  test  for  determining  when 
government  might  overcome  that  heavy  presumption.  It  merely 
held  that  the  government  had  not  done  so  in  the  case  at  hand. 


Among  the  nine  concur: 
a few  justices  sought 


restraints  might  be  balanced  against  other  needs.  Justice 
Brennan  wrote  that  only  "proof  that  publication  must 
inevitably,  directly,  and  immediately  cause  the  occurrence  of 


11403  O.S.  713  (1971) . 

i2Id.  at  714,  quoting  Bantam  Books , Tnc.  v 
O.S.  58,  70  (1963) . 


Sullivan,  372 


opinions 


already  at  sea"15  would  be  sufficient  to  overcome  t: 
presumption  against  restraints  on  publication.  In 
that  rejected  balancing,  Justices  Black  and  Douglas  would 


have  held  that  the  First  Amendment  left  no  room  for  prior 
restraints.  Both  called  for  a categorical  rule  against  such 
restraints,  with  no  governmental  interest  balancing  to  dilute 
the  "no  law"  language  of  the  framers. 

Justice  Blackmun,  in  dissent,  advocated  "a  weighing,  on 
properly  developed  standards,  of  the  broad  right  of  the  press 
to  print  and  of  the  very  narrow  right  of  the  Government  to 
prevent,"14  noting  that  such  standards  had  not  been 
formulated.  However,  Justice  Blackmun  alluded  to  Justice 


States15  as  one  possible  source  of  such  standards.  Justice 
Stewart,  joined  by  Justice  White,  suggested  the  Court  could 
act,  in  the  absence  of  a specific  statute  or  regulation,  only 
if  disclosure  of  the  documents  would  "surely  result  in 


its  people."16  Because  this  standard  was  not  met  in  the  case 
before  the  Court,  Justice  Stewart  wrote  that  the  Court  was 
required  to  overturn  the  restraint . 


15Id.  at  726-27. 


It  was  not  until  1976,  in  Nebraska  Pi 
Stuart, ;1  that  the  Court  applied  prior  restraint  doctrine  to  a 
court  order  aimed  at  silencing  the  press  in  a criminal  case . 
In  Nebraska  press , the  Court  struck  down  an  injunction 
restraining  the  press  £rom  reporting  facts  that  might 
prejudice  the  trial  of  a murder  suspect,  including  the 
existence  of  a confession  by  the  suspect.  The  accused,  Edwin 
Charles  Simants,  was  charged  with  killing  six  family  members 
in  a small  Nebraska  town.  The  trial  court,  citing  the 
difficulty  of  seating  an  impartial  jury  amidst  massive 
coverage  of  the  proceedings  leading  up  to  the  trial, 
prohibited  those  attending  from  publishing  "any  testimony 
given  or  evidence  adduced. "is  a higher  state  court  later 
limited  the  order  to  a narrower  group  of  subjects,  including 
Simants'  confession  and  other  incriminating  evidence. 

The  U.S.  Supreme  Court,  in  an  opinion  written  by  Chief 
Justice  Burger,  struck  down  the  restraint  as  failing  to  meet 
the  heavy  burden  required  by  the  First  Amendment . Chief 

Sixth  Amendment  that  an  accused  must  be  provided  with  a trial 
by  an  impartial  jury,  but  held  that  under  the  facts  of 
Nebraska  Press,  the  First  Amendment  rights  of  the  press 
outweighed  those  Sixth  Amendment  rights.  The  Court 


(1976) . 


formulated 


essentially 


conflict 


the  two  constitutional  rights — a conflict  that  could  be 
resolved  differently  in  different  cases  depending  on  their 
facts.  Chief  Justice  Burger  stated  that  "[tjhe  authors  of 
the  Bill  of  Rights  did  not  undertake  to  assign  priorities  as 
between  First  Amendment  and  Sixth  Amendment  rights"  and  that 
the  Nebraska  Press  Court  would  not  do  so  either. n 

The  Court  set  forth  a three-part  balancing  test  designed 
to  accommodate  the  opposing  First  and  Sixth  Amendment 
interests.  The  test  was  based,  according  to  Chief  Justice 
Burger,  on  Judge  Learned  Hand's  formulation  of  the  clear  and 

discounted  by  its  improbability,  justifies  such  invasion  of 

upon  that  test,  the  Nebraska  Press  Court  wrote,  a judge 


evaluating  a prior  restraint  in  a criminal  trial  context  was 

coverage"2’.,  (2)  whether  some  alternative  judicial  action 
could  reduce  the  effect  of  the  coverage,  and  (3)  whether  a 
prior  restraint  would  effectively  protect  the  defendant's 
right  to  a fair  trial  under  the  Sixth  Amendment . Examining 


20rd.  at  562,  quoting  United  States  v.  Dennis,  183  F.2d 
201,  212  (CA  1950) . 


562 . 


c restraint  w 


lot  constitutionally  permissible, 
s judgment  that  read  as  though  it 
had  been  prepared  as  a majority  opinion.  Justice  Brennan, 
joined  by  Justices  Stewart  and  Marshall,  rejected  Burger's 

categorical  position  "that  resort  to  prior  restraints  on  the 

method  for  enforcing  [the  right  to  a fair  trial]."  Justice 
Brennan  argued  that  the  use  of  alternative  devices,  such  a 
sequestering  jurors  and  limiting  release  of  information, 
could  adequately  protect  defendants'  Sixth  Amendment  rights. 
Brennan  pointed  out  that  the  suggested  exceptions  to  prior 
restraint  doctrine  in  Near  and  the  Pentagon  Papers  case  had 

Justice  Brennan's  concurrence  seemed  to  come  close  to 
garnering  a majority  of  the  Court's  members.  Aside  from  the 
two  justices  joining  Brennan,  two  other  justices  stated  a 
willingness  to  adopt  a tougher  standard  than  that  contained 
in  Chief  Justice  Burger's  majority  opinion.  Justice  Stevens' 

an  absolute  rule  that  prior  restraints  in  criminal  cases  were 
unconstitutional;  nonetheless,  Justice  Stevens  stated  he  did 
"subscribe  to  most  of  what  Mr.  Justice  Brennan  says  and,  if 
ever  required  to  face  the  issue  squarely,  may  well  accept  his 


ultimate  conclusion. "»  Similarly,  Justice  White,  concurring, 
expressed  "grave  doubt  in  my  mind  whether  orders  with  respect 


justifiable. "23  Justice  White,  however,  like  Justice  Stevens, 
chose  not  to  adopt  a general  rule  based  only  on  the  facts 
before  the  Court.  It,  thus,  appears  that  five  justices 
evinced  some  degree  of  support  for  a bright-line  rule  that 
prior  restraints  could  not  constitutionally  issue  in  criminal 

apparently  resulted  in  the  majority's  acceptance  of  Chief 

The  Court  reinforced  its  aversion  to  prior  restraints  in 
criminal  cases  by  striking  down  a restraint  in  the  1977  case 
of  Oklahoma  Publishing  Co.  v.  District  Court.**  Zn  Oklahoma 
Publishing , the  Court  confronted  a state  court  order,  based 
on  an  Oklahoma  statute,  forbidding  the  press  to  publish  the 
name  or  photograph  of  an  11-year-old  juvenile  murder 
defendant.  Despite  the  order,  the  media  used  both  the  name 
and  photograph  of  the  boy  after  attending  hearings  in  the 

"prohibit  the  publication  of  widely  disseminated  information 


”Id.  at  617  (Stevens,  J-,  concurring  in  the  judgment). 
J3Id.  at  570  (White,  J.,  concurring). 


(1977) . 
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obtained  at  court  proceedings  which  were  in  fact  open  to  the 
public."25 

Zn  a per  curiam  opinion,  the  Court  held  the  order 
unconstitutional  under  Nebraska  Press  and  Cox  Broadcasting 
Corp.  v.  Cohen, 25  in  which  the  Court  had  ruled  that  the  First 
Amendment  forbade  criminal  punishment  of  the  press  for 

proceedings.  The  Court  in  Okiahoma  Publishing  noted  that  the 
presiding  judge  knew  members  of  the  media  were  present  at  the 
juvenile  hearing,  but  made  no  attempt  to  exclude  them. 

Cases  Striking  Pawn  Prior  Restraints  on  Media 

The  strong  presumption  against  prior  restraint  found  in 
Supreme  Court  cases  such  as  Near  and  Nebraska  Press  has,  not 
surprisingly,  resulted  in  an  almost  universal  rejection  of 
prior  restraints  on  the  press  in  lower  federal  court  cases 
involving  the  criminal  justice  system.  For  example,  in  WXYZ, 

Circuit  in  1981  held  unconstitutional  an  order  suppressing 
the  details  of  an  alleged  sexual  assault  and  the  names  of  the 
victim  and  suspect.  The  order  was  entered  pursuant  to  a 
Michigan  statute  allowing  such  suppression  until  "the  actor 

«rd.  at  310. 

25420  O.S.  469  (1975) . 


(6th  Cir.  1981) . 


is  arraigned  on  the  information,  the  charge  is  dismissed,  or 
the  case  is  otherwise  concluded,  whichever  occurs  first. "-*8 

that  the  order  applied  to  them  and  that  violators  would  be 
subject  to  being  held  in  contempt. 

Before  the  Sixth  Circuit,  the  judge  argued  that  the 
order,  and  the  statute  under  which  it  was  issued,  served  "a 
different  and  far  less  speculative  social  objective  than  the 
one  considered  in  Nebraska  Press."39  That  interest  consisted 

sexual  assault  cases,  not  the  Sixth  Amendment  interest  in  a 


fair  trial  cited  in  Nebraska  Press.  Protection  of  this 
privacy  interest  was  essential  to  shielding  victims  from 
psychological  harm  and  rehabilitating  sex  offenders,  the 


underlying  s 
reaching  thi 


:atute  violated  tl 
> conclusion,  the 


Pentagon  Papers  balancing  t 
must  inevitably,  directly  a 


harms  the  statute  prevented 

court  adopted  Justice  Brennan's 
:,  requiring  that  "publication 
immediately  cause  the 
I to  imperiling  the  safety  of  a 


3BId.  at  421  (quoting  MCLA 


750-520K) . 


39Id. 


formulae  ion. 


Co  be  a particularly  strong  version  of  the  clear  and  present 
danger  test,  led  the  Sixth  Circuit  to  conclude  that  the  state 

justify  a prior  restraint. 

holding  that  the  statute  underlying  the  order  was 
unconstitutional  on  its  face.  The  court  stated  that  even  if 

allowed  only  subsequent  punishment  for  revealing  information 
about  sexual  offenses,  it  could  not  pass  muster  under  the  Cox 
Broadcasting  Corp.  v.  Coftnii  and  Smith  v.  Daily  Mail 

unconstitutional  attempts  to  punish  the  press  for  revealing 

lawfully.  Even  assuming  for  purposes  of  argument  that  the 
privacy  interests  underlying  the  Michigan  statute  were 
sufficiently  compelling,  the  Sixth  Circuit  held  that  the 
statute  allowed  the  legislature  to  decide,  without  a separate 
judicial  determination,  that  privacy  interests  were 
sufficient  in  every  case  involving  sexual  offenses  to  warrant 
sanctions  for  publication  of  the  names  of  those  involved  and 

>‘420  U.S.  469  (1975) . 


(1979) . 


the  details  of  the  offense.  "Deference  to  such  legislative 
judgments  is  impossible  when  First  Amendment  interests  are  at 


could  never  be  suppressed,  regardless  of  the  asserted  state 
interest  in  privacy. 

Frequently,  lower  federal  courts  do  not  use  any 

restraints  are  presumptively  unconstitutional.  For  example, 
a 1990  decision  by  the  U.S.  Court  of  Appeals  for  the  Fourth 
Circuit  readily  disposed  of  a prior  restraint  issued  by  a 
South  Carolina  federal  district  court . In  In  re  Charlotte 
Observer,  the  Fourth  Circuit  struck  down  two  oral  injunctions 
forbidding  newspaper  reporters  from  naming  an  attorney 
identified  in  open  court  as  the  subject  of  an  ongoing  grand 
jury  investigation.3*  The  attorney  was  mentioned  because  he 

in  a related  case.  After  the  attorney  had  been  identified  as 
a target  of  che  investigation,  the  judge  realized  that  two 
reporters  from  area  newspapers  were  in  the  courtroom.  The 


90 

abouc  the  attorney,  stating  that  "I  do  not  want  to  jeopardize 

The  Fourth  Circuit  cited  a number  of  cases,  including 
Nebraska  Press,  for  the  proposition  that  prior  restraints 
were  generally  impermissible.  The  appeals  court  seemed  to 
regard  Nebraska  Press  as  determinative  because  that  case  also 
involved  a judge's  attempt  to  enjoin  publication  of 
statements  made  in  open  court.  The  Fourth  Circuit  did  not. 


however,  engage  in  any  attempt  to  balance 
Charlotte  Observer  independently  under  the 
test.  Apparently  viewing  itself  as  bound 
Nebraska  Press,  the  Fourth  Circuit  simply 
unconstitutional  with  little  discussion, 
rejected  arguments  that  a federal  statute 
jury  secrecy  somehow  dictated  a different 

explicit  analysis  is  a 1983  decision  by  th 
Appeals  for  the  Fifth  Circuit.  In  U.S.  v. 
Fifth  Circuit  struck  down  a restraint  on  a 

stayed  a lower  court  order  enjoining  the  t 
reaching  its  decision,  the  McKenzie  court 


held  the  restraint 


protecting  grand 
case  with  little 


"60  Minutes” 


stated  the  Nebraska 


“Id. 


Press  three-prong  test  but  predicated  its  holding  on  the  one- 
sentence  lower  court  order,  devoid  of  "any  findings 
whatsoever. "is  When  the  case  was  again  appealed,  after  the 
lower  court  held  proceedings  and  issued  an  order  limited  both 
geographically  and  temporally,  the  Fifth  Circuit  panel,  with 
one  dissent,  again  struck  down  the  injunction,  with  almost 
no  analysis,  the  Fifth  Circuit  simply  declared  that  "the 
evidence  is  too  speculative  to  support  the  relief  granted."39 
The  Fifth  Circuit's  opinion,  consisting  of  a single 
paragraph,  did  little  to  explicitly  test  the  injunction 
against  the  Nebraska  Press  criteria. 

While  Charlotte  Observer  and  McKenzie  exemplify  a 
judicial  minimalism  that  strikes  down  prior  restraints  with 
little  analysis,  other  cases  involve  extensive  weighing  of 
the  facts  under  the  Nebraska  Press  three-prong  test . In  CBS 
v.  U.S.  Dist.  Ct.  for  C.D.  of  California,  the  U.S.  Court  of 
Appeals  for  the  Ninth  Circuit  struck  down  a temporary 
restraining  order  enjoining  CBS  from  broadcasting  government 
surveillance  tapes  from  the  celebrated  drug  trial  of  John 
DeLorean.49  Applying  Nebraska  Press,  the  Ninth  Circuit  found 
that  despite  "enormously  incessant  and  continually  increasing 


39U.S.  v.  McKenzie, 


697  F.2d  1228,  1228  (5th 


1983) . 


publicity"*1  there  was  an  insufficient  showing  that  a 
impartial  jury  could  not  be  selected  to  try  DeLorean 


highly  publicized  cases  such 
from  the  Watergate  cover up, 
extensive  news  coverage  did 
jurors.  The  appellate  court 
scientific  evidence  for  this 
and  experience, ■**  including 


as  the  prosecutions  that  arose 

hot  necessarily  taint  potential 
presented  no  empirical  or  social 
conclusion,  but  cited  "precedent 


The  Ninth  Circuit  first  addressed  the  first  prong  of  the 
Nebraska  Press  test,  which  requires  the  judge  to  determine 
the  nature  and  extent  of  the  prejudicial  publicity.  The 
Ninth  Circuit  cited  language  from  the  majority  opinion  in 
Nebraska  Press  stating  that  a prior  restraint  could  be 
constitutionally  valid  only  if  it  is  "clear  that  further 
publicity,  unchecked,  would  so  distort  the  views  of  potential 
jurors  that  12  could  not  be  found  who  would  . . . fulfill 


strongest  language  fr 
opinion  in  Nebraska  P 


f Justice  Burger's  majority 


standard  that  may  be  impossibly  high — practically,  if  not 
theoretically,  upholding  Justice  Brennan's  proposed 
categorical  ban  on  prior  restraints  in  fair  trial  settings. 


constitutional  prior 


on  individual  viewer 

pointed  out  that  the 
subject  matter,  nor 
rural  community — bot 


s capacity  t 


community.  The  N: 
DeLorean  case  did  no 

o support  findings  o 


prior  Supreme 
unfair  trials. 

the  determination 


that  other  measures  short  of  a prior  restraint  could  not 
assure  a fair  trial.  The  lower  court,  the  Ninth  Circuit 
concluded,  had  not  adequately  examined  such  alternatives  as 
careful  voir  dire  and  special  instructions  to  jurors.  The 
lower  court  had  rejected  these  alternative  techniques  in  a 
conclusory  manner,  according  the  appellate  court . In  light 
of  the  Supreme  Court's  express  support  for  such  techniques, 
"there  may  be  no  reason  for  courts  ever  to  conclude  that 
traditional  methods  are  inadequate  and  that  the  extraordinary 
remedy  of  prohibiting  expression  is  required,"  the  court 
wrote. 45  Because  the  prior  restraint  in  CBS  failed  the  first 
two  prongs  of  Nebraska  Press , the  Ninth  Circuit  chose  not  to 
examine  the  third  prong. 


1180. 


At  the  close  of  its  opinion,  the  Ninth  Circuit  quoted 
Justice  Brennan's  test  from  his  Pentagon  Papers  concurrence, 
requiring  that  the  publication  "must  inevitably,  directly  and 
immediately  cause  the  occurrence  of  an  event  kindred  to 
imperiling  the  safety  of  a transport  already  at  sea.  . . . 

majority  following  on  the  Court,  the  Ninth  Circuit  questioned 
whether  any  publicity  surrounding  a trial  would  ever  be 
sufficient  to  justify  a prior  restraint.  By  selecting  the 

Pentagon  Papers  case,  the  court  rendered  the  outcome  in  CBS 
unavoidable. 

out  the  view  of  some  jurists  and  scholars  that  the  Sixth 
Amendment,  as  a restraint  on  government,  could  never  support 
a prior  restraint  on  the  press.  The  Sixth  Amendment  is  a 
command  directed  at  government,  Judge  Goodwin  reasoned,  and 
does  not  empower  government  to  invade  the  liberties  of  its 
citizens,  including  those  of  free  speech  and  press.  Under 


tells  the  government  that  it  cannot  deprive  individuals  of 
their  liberty  without  a fair  trial,  and  by  judicial  decision 
that  guarantee  has  come  to  mean  that  the  government  may  not 


(Brennan,  J.,  concurring) . 


perform  governmental  acts  that  deprive  a person  of  a fair 
trial,"  Judge  Goodwin  wrote.47  This  position,  also  taken  by 
constitutional  scholar  Laurence  Tribe,  holds  that  the 


Amendment  cannot  t 
actors,  including 


ed  a justification  to  limit  private 
press.  If  government  cannot  provide  a 


Judge  Goodwin's  reasoning  received  a second  vote  on  the 
three- judge  panel  when  Judge  Reinhart  indicated  his  "complete 
agreement"  with  Judge  Goodwin's  opinion.4® 

The  Ninth  Circuit  affirmed  the  unconstitutionality  of 
another  prior  restraint  in  Hunt  v.  National  Broadcasting  Co., 
Inc.*9  Hunt  involved  an  NBC  docudrama,  "Billionaire  Boys 
Club, " that  depicted  Hunt  as  planning  and  committing  a murder 
for  which  he  was  to  be  tried.  The  docudrama  also  portrayed 
Hunt  committing  another  murder  of  which  he  had  already  been 

conviction  at  the  time  of  the  broadcast.  Hunt  sought  to 
restrain  the  telecast  as  an  infringement  of  his  Sixth 
Amendment  right  to  a fair  trial. 


47729  F.2d  at  1184  (Goodwin,  J. , concurring)  citing 
Linde,  Fair  Trials  and  Press  Freedom — Two  Rights  Against 
State,  13  Willamette  Law  Journal  211  (1977) . 


The  Ninth  Circuit  in  Hunt  agreed  with  the  trial  judge 
that  Hunt  had  met  none  of  the  three  prongs  of  the  Nebraska 
Press  test.  Addressing  the  first  prong,  the  court  noted  the 
population  of  San  Mateo  County,  where  the  trial  would  take 
place,  was  more  than  530,000.  Based  on  the  determination 
that  21.3  percent  of  adults  watched  NBC's  broadcast,  the 
court  declared  that  impartial  jurors  could  be  found,  "Even 
taking  into  account  any  possible  'ripple  effect'  of  the 

jurors  from  which  to  draw  twelve."50 

As  to  the  existence  of  alternatives  to  a prior 


restraint — Nebraska  Press's  second  prong — the  court  with 
little  discussion  found  that  Hunt  had  not  established  that 
voir  dire,  jury  instructions,  and  other  alternative  methods 
were  inadequate  to  protect  his  right  to  a fair  trial . 
Similarly,  the  Ninth  Circuit  summarily  declared  that  Hunt  had 
not  met  the  third  prong  of  Nebraska  Press.  That  prong 
required  a showing  that  the  prior  restraint  would  effectively 


protect  his  Sixth  Amendment  rights.  "NBC's  docudrama  aside, 
substantial  and  unrestrained  publicity  concerning  Hunt  and 
the  Billionaire  Boys  Club  has  already  been  exposed  to  the 
public,"  the  court  wrote.51 


declined  to  adopt  Judge  Goodwin': 


position  in  his 

of  a private  actor.  Acknowledging 
agreement  with  Judge  Goodwin  "may 
on  that  issue"”  i 


i Sixth  Amendment 
. authorise 
Judge  Reinhardt ' 
majority 


: nevertheless  c 


district  court's  decision  to  deny  the  restraint  was  not  an 
abuse  of  discretion.  Although  somewhat  cryptic#  the  Ninth 


district  court 


Goodwin's  CBS 
Presumably#  th 
to  decide  any 


seemed  to  take  the  position  that  because  the 
: reached  the  correct  result  under  Nebraska 
re  controversial  rationale  contained  in  Judge 
concurrence  need  not  be  considered, 
lis  follows  the  traditional  judicial  reluctance 


The  Ninth  Circuit  used  a somewhat  enigmatic  approach  to 
hold  in  1978  that  an  order  to  provide  a court  with  a copy  of 
a film  for  review  was  itself  a prior  restraint.  In  Goldblum 
v.  National  Broadcasting  Corp.,  Stanley  Goldblum,  imprisoned 
on  fraud  charges#  sought  to  enjoin  broadcast  of  an  NBC 
docudrama  titled  "Billion  Dollar  Bubble. The  film  depicted 
and  insurance  fraud  at  a company  of  which  Goldblum 


at  296. 


securities 


was  a former  officer.  Goldblum  claimed  Che  film  depicted 
"jeopardize  his  release  on  parole,  his  right  to  trial  by  an 
. . . and  also  his  right  to  a fair  trial  in  a pending  civil 
The  Ninth  Circuit  struck  down  a lower  court  order  to 


opinion 


Anthony  Kennedy,  who  was  later  elevated  to  the  U.S.  Supreme 
Court.  The  appellate  court  held  that  such  a procedure, 
calling  for  prepublication  review,  was  "an  inherent  threat  to 
expression,  one  that  chills  speech."  The  Ninth  Circuit  did 


made,  although  the  court  cited  Nebraska  Press  for  the  general 

unconstitutional.  The  Goldblum  court  noted  that  no  court  had 
ever  suggested  a prior  restraint  might  be  upheld  based  on  the 
possibility  the  material  would  prejudice  parole  officials  or 
a jury  in  some  as-yet  nonexistent  future  criminal  trial. 

Prior  Restraint  Upheld 

Cases  in  which  prior  restraints  against  the  media  in 
criminal  proceedings  have  been  allowed  to  stand  are  rare . 
Apparently,  the  only  reported  case  since  Nebraska  Press  in 


s upheld  i 


f Appeals  f 


material 
Noriega.*5  In 
Eleventh  Circuit 


already  in  the  hands 
Noriega , the  U.S.  Coi 
approved  a temporary 
forbidding  it  to  cablecast  audio  tapes  of  telephone 
conversations  between  deposed  Panamanian  strongman  Manuel 
Noriega  and  his  defense  team.  Noriega  had  been  deposed  at 
brought  to  the  United  States  by  force  to  stand  trial  for 
various  drug-related  charges . Officials  at  the  prison  whe 
Noriega  was  held  regularly  tape  recorded  inmate  telephone 
conversations,  but  were  required  to  allow  inmates  to  have 
unmonitored  conversations  with  attorneys  upon  request . Cl 
managed  to  obtain  a number  of  tapes  of  Noriega's 
conversations  with  his  attorneys. 

After  CNN  verified  the  authenticity  of  the  tape  with 
Noriega's  attorney,  Noriega  filed  a motion 
to  enjoin  the  network  from  broadcasting  the 
argued  the  tapes  were  privileged  by  virtue 
client  privilege  and  that  their  dissemination  would  aic 
prosecution  by  disclosing  Noriega's  trial  strategy. 

The  district  judge  granted  the  injunction,  noting 
the  attorney-client  privilege  does  not  ordinarily  rise 
constitutional  dimensions.  In  Noriega,  however,  the 
privilege  had  a constitutional  aspect  because  "it  serve 


federal  court 
ipes . Noriega 
the  attorney- 
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protect  a criminal  defendant's  Sixth  Amendment  right  to 
effective  assistance  of  counsel  by  ensuring  unimpeded 
communication  and  disclosure  by  the  defendant  to  his 
attorney.  "*«  Because  one  purpose  of  the  privilege  is  to 
prevent  disclosure  that  might  damage  a criminal  defendant's 
case,  the  judge  said  the  real  issue  before  the  court  was  not 
the  privilege  per  se,  but  the  right  to  a fair  trial  under  the 
Sixth  Amendment . 

The  district  judge  concluded  that  despite  the  "heavy 
burden"  required  to  justify  a prior  restraint,  cases 
involving  a criminal  defendant's  fair-trial  rights  were 
"[a]mong  the  very  narrow  range  of  cases  which  might  justify  a 
restraint . "-7  The  judge  cited  the  three-prong  test  used  by 
the  U.S.  Supreme  Court  in  the  Nebraska  Press  case  as  the 
applicable  standard.  Although  the  Nebraska  Press  test  was 
fashioned  to  guide  courts  in  cases  involving  prejudicial 
pretrial  publicity,  the  judge  concluded  that  the  standard 
also  applied  to  Noriega's  attempt  to  keep  his  trial  strategy 
private.  The  real  danger  posed  by  the  tapes  was  that  the 
tactics  of  Noreiga's  defense  team  would  become  known  to  the 
prosecution.  The  problem,  the  judge  wrote,  was  that  before 
he  could  apply  the  Nebraska  Press  test,  he  would  have  to 
review  the  tapes . Because  CNN  had  resisted  providing  the 

56U.S.  v.  Noriega,  752  F.Supp.  1032,  1033  (S.D.  Fla. 

s’Id.  at  1033. 


the  judge  decided 


temporary  injunction  against  airing  the  tapes  would  remain 
effect  until  CNN  made  the  tapes  available.  The  district 
judge  wrote  that  it  seemed  "fundamentally  unfair"  to  allow 


CNN  to  avoid  turning  over  the  tapes  and  to  use  that  refusal 
to  justify  a finding  that  no  harm  to  Noreiga's  rights  was 
imminent  "when  the  only  reason  that  no  clear  and  immediate 
harm  yet  appears  is  because  CNN  has  so  far  prevented  this 
court  from  reviewing  the  contents  of  the  tapes.  . . . "5B 

The  district  court's  Supplemental  Order  to  its  decision 
took  on  an  almost  apologetic  tone  as  the  judge  emphasized 
that  the  restraint  did  not  constitute  a decision  on  the 

Press  holding  that  even  a temporary  restraint  required  a 
showing  of  immediate  harm,  the  judge  nonetheless  concluded 


that  "the  unique  nature 
broadcast  of  the  tapes  t 
them  and  decide  whether 


e problem"  required  t 


halted  until  the  court  could  review 
permanent  injunction  should  be 


issued.59 


On  appeal,  the  U.S.  Court  of  Appeals  for  the  Eleventh 
Circuit  denied  CNN's  request  to  overturn  the  temporary 
restraining  order.®0  The  Eleventh  Circuit  began  its 


5Brd.  at  1035. 
s9Id.  at  1036. 

B0U.S.  v.  Noriega,  917  F.2d  1543  (11th  Cir.  1990). 
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n by  noting  that  trial  judges  have  broad  discretion 
to  take  steps  to  ensure  that  Sixth  Amendment  rights  of 
criminal  defendants  are  protected-  That  discretion,  the 
court  wrote,  includes  steps  that  might  negatively  affect 
First  Amendment  interests.  The  court  left  little  doubt  that 
First  Amendment  rights  could  be  trumped  by  fair  trial  rights 
if  the  two  directly  conflicted.  The  court  wrote:  "When  the 

f free  press  rights  actually  tramples  upon  Sixth 
: rights,  the  former  must  nevertheless  yield  to  the 

Nevertheless,  the  Eleventh  Circuit  said,  some  showing  of 
immediate  danger  to  a defendant's  fair  trial  rights  is 

With  only  one  indirect  reference  to  Nebraska  Press,  the 
Eleventh  Circuit's  opinion  embarked  on  a somewhat  confusing 
discussion  of  cases  involving  access  to  court  proceedings. 

The  court  did  not  cite  the  three-prong  test  from  Nebraska 
Press,  but  apparently  erroneously  quoted  the  test  from  Press- 
Enterprise  v.  Superior  Court  ("Press-Enterprise  II"),61  a 
Supreme  Court  case  dealing  with  public  and  press  access  to  a 
preliminary  hearing.  The  less-rigorous  test  of  Press- 
Enterprise  II  was  not  created  for  cases  involving  restraint 


: 1548,  quoting  I 


42478 


(1986) 
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of  material  already  in  the  hands  of  the  media.  The  Press- 
Enterprise  test  requires,  first,  a substantial  probability 
publicity  will  prejudice  the  Sixth  Amendment  rights  of  the 
accused.  This  "substantial  probability"  prong  is  weaker  from 
a First  Amendment  perspective  than  the  stronger  readings  of 
Nebraska  Press — requiring  a virtual  certainty  that  twelve 
impartial  jurors  could  not  be  empaneled  after  the  publicity. 
Second,  Press-Enterprise  II  requires  a substantial 
probability  closure  of  the  hearing  would  prevent  the 
prejudice.  Again,  the  degree  of  permitted  judicial 
speculation  is  higher  than  the  Nebraska  Press  requirement 
that  the  restraining  order  "serve  its  intended  purpose, " 
without  reference  to  degrees  of  probability,  statistical  or 
otherwise. The  Press-Enterprise  II  prong  requiring 

Nebraska  Press  test . 

Perhaps  more  important  than  the  semantic  differences 
between  the  standards  of  Press-Enterprise  II  and  Nebraska 
Press  is  the  fundamental  difference  between  the  strength  of 
the  First  Amendment  interest  in  preventing  prior  restraints 
and  the  more  attenuated  interest  in  allowing  press  access  to 
proceedings . The  weaker  interest  in  access  was  suggested  by 
the  Noriega  court  when  it  chose,  inexplicably,  to  apply  the 
Press-Enterprise  II  test  rather  than  that  of 


Nebraska 


The  Eleventh  Circuit's  Noriega  decision  also  seemed  to 
misstate  the  holding  in  the  1981  Fifth  Circuit  decision  of 
Belo  Broadcasting  Corp.  v,  Clark. 64  Belo  denied  a broadcaster 
access  to  FBI  audio  tapes  in  the  possession  of  a court,  while 
the  Eleventh  Circuit  seemed  to  cite  Belo  for  the  proposition 
that  broadcasters  could  be  forbidden  to  air  tapes  already  in 
their  possession  in  the  interest  of  a fair  trial.  The 
Eleventh  Circuit  also  ignored  the  district  court's  emphasis 
on  the  dangers  of  disclosing  trial  strategy  to  the 
prosecution,  focusing  rather  on  the  perils  of  seating  an 
unbiased  jury  after  the  tapes  were  broadcast . 

With  no  explanation  of  how  the  balance  was  struck,  the 
Eleventh  Circuit  concluded  that  the  court  below  had  properly 
restrained  CNN.  The  opinion  seemed  less  concerned  with  the 
burden  necessary  to  impose  a prior  restraint  than  it  was  with 
CNN's  refusal  to  provide  the  tapes  for  review.  "While 
appealing  to  our  nation's  judicial  systems  for  relief,  CNN  is 
at  the  same  time  defiant  of  that  system's  reasonable 
directions,"  the  court  wrote  at  the  close  of  its  opinion. 

After  its  loss  before  the  Eleventh  Circuit,  CNN  filed  an 
application  to  stay  the  restraining  orders  and  a petition  for 
a writ  of  certiorari  with  the  U.S.  Supreme  Court.  The  Court, 
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423  (5th  Cir.  1981) . 


without  opinion/  denied  both  requests. 65  Two  justices 
dissented  from  the  denials . 

Justice  Marshall,  in  an  opinion  joined  by  Justice 
O'Connor/  wrote  that  "this  case  is  of  extraordinary 
consequence  for  freedom  of  the  press."66  Marshall  expressed 
concern  that  the  Court  had  left  intact  lower  court  decisions 
that  allowed  a prior  restraint  to  stand  with  no  showing  that 
the  restrained  material  would  harm  Noriega's  right  to  a fair 
trial  or  that  no  less  restrictive  means  were  available  to 
prevent  any  harm.  Citing  Nebraska  Press,  Marshall  reminded 
the  majority  of  the  strong  presumption  against  prior 
restraints  and  the  significant  burden  on  a party  seeking  to 
justify  such  restraints.  "I  do  not  see  how  the  prior 
restraint  imposed  in  this  case  can  be  reconciled  with  these 
teachings,"  Marshall  wrote.67 

Prior  Restraints,  .on  Participants 

While  restraints  directed  at  the  press  in  criminal  cases 
have  been  routinely  held  to  violate  the  First  Amendment,  gag 
orders  directed  at  trial  participants,  when  challenged  by  the 
media,  have  received  varying  treatment  in  the  federal  courts. 
Some  courts  have  contended  the  participant  gag  orders 

“Cable  News  Network  v.  Noriega,  111  S.Ct.  451  (1990). 
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challenged  by  media  entities  are  not  prior  restraints  at  all, 
thus  allowing  a low  level  of  scrutiny  approaching  mere 
reasonableness.  Other  courts  have  treated  media-challenged 
gag  orders  as  the  equivalent  of  prior  restraints  and  applied 
corresponding  higher  levels  of  scrutiny — including  the 
Nebraska  Press  version  of  the  clear  and  present  danger  test . 

In  1988,  the  United  States  Court  of  Appeals  for  the 
Second  Circuit  held  that  a gag  order  aimed  at  trial 
participants  was  not  a prior  restraint  when  challenged  by  the 
media.  In  Application  of  Dow  Jones  & Co.,  Inc.,  the  Second 
Circuit  upheld  a trial  court  order  that  prohibited  "virtually 
all  extrajudicial  speech"  not  part  of  the  public  proceedings 
in  the  courtroom  by  prosecutors,  defendants,  and  defense 
counsel.68  The  proceeding,  which  had  generated  intense 
publicity,  concerned  allegations  of  fraud,  bribery,  and 
racketeering  against  defendants  associated  with  Wedtech,  a 
New  York  military  contractor.  One  defendant  was  a member  of 
Congress . 

The  Dow  Jones  court  first  considered  whether  news  media 
had  standing  to  challenge  a gag  order  directed  not  at  the 
media,  but  at  trial  participants.  The  doctrine  of  standing 
requires  that  the  party  must  be  subject  to  some  injury  or 
threat  of  injury  that  is  "'distinct  and  palpable*  and 


688  4 2 F.2d  603  (2nd  Cir.J,  cert,  denied,  109  S.Ct.  377 
(1988).. 


standing  is  challenged.  In  Dow  Jones,  the  Second  Circuit 
held  that  the  media  had  standing  to  challenge  the  order  by 
virtue  of  a line  of  U.S.  Supreme  Court  cases  upholding  First 
Amendment  standing  for  "recipients"  of  speech.  For  example, 
the  Court  held  in  Virginia  State  BO.  of  Pharmacy  v.  Virginia 
Citizens  Consumer  Council , Inc.  that  consumers  could 
challenge  a state  restriction  on  prescription  drug 
advertising.70  The  Virginia  State  Board  case,  the  Second 
Circuit  stated,  exemplified  the  Supreme  Court's  commitment  to 
the  notion  that  the  First  Amendment  protects  not  just 
speakers,  but  those  who  wish  to  receive  information.  "A 
challenge  by  news  agencies  must  certainly  be  permitted  when 
the  restrained  speech,  as  here,  concerns  allegations  of 
corruption  by  public  officials  in  obtaining  federal 
contracts,"  the  court  wrote.71 

Despite  its  favorable  resolution  of  the  standing 
question,  the  Second  Circuit  concluded  that  a media  challenge 
to  a restraint  directed  at  some  third  party  was  not  properly 
classified  as  a prior  restraint.  A prior  restraint, 
according  to  the  court,  halts  the  publication  of  specific 
information  in  the  hands  of  the  press  so  that  it  does  not 

69Id.  at  606  (citations  omitted) . 
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reach  the  public.  In  cases  in  which  the  gagged  party  is  not 
challenging  the  restraint,  the  court  reasoned,  the  £ree 
expression  rights  of  the  challenging  media  entity  are  not 
infringed  in  the  same  way  as  a direct  restraint  on  the  press. 
Moreover,  the  news  agencies  challenging  the  gag  order  in  Dow 
Jones  were  not  subject  to  sanctions  for  its  violation,  the 
court  stated.  “For  this  reason  the  order  is  considerably 
less  intrusive  of  First  Amendment  rights  than  one  directly 
aimed  at  the  press,"  the  Second  Circuit  reasoned. 11  Further, 
the  gagged  parties,  that  is,  the  lawyers  and  defendants  in 
the  Wedtech  case,  were  free  to  challenge  the  order  and  had 
not  done  so.  As  a result,  the  gag  order  could  not  be 
appropriately  characterized  as  a prior  restraint  on  the 

Because  the  court  said  prior  restraint  doctrine  was  not 
the  appropriate  legal  category,  the  Second  Circuit  next 
discussed  the  constitutional  standard  necessary  to  balance 
First  Amendment  interests  with  Sixth  Amendment  fair  trial 
concerns  in  the  case  of  participant  gag  orders . The  standard 
the  court  identified,  taken  from  Sheppard  v.  Maxwell,  was 
“whether  there  is  a 'reasonable  likelihood'  that  pretrial 
publicity  will  prejudice  a fair  trial.”73  As  used  in  the 
Sheppard  case,  however,  this  standard  had  been  intended  for 

11Id.  at  610,  citing  Sheppard  v.  Maxwell,  384  U.S.  333, 


an  evaluation  of  whether  the  judge  should  continue  the  case 
or  change  its  venue.  The  Second  Circuit  concluded  that  the 
highly  publicized  Wedtech  case/  which  had  been  plagued  by 


the  trial,  met  the  "reasonable  likelihood"  standard.  The 

convinced  the  Second  Circuit  that  the  findings  of  the  lower 

review  that  asks  only  if  no  reasonable  judge  could  have 
reached  the  conclusion  in  question. 

The  Second  Circuit  also  found  that  the  lower  court  had 
adequately  considered  other,  less  restrictive  alternatives  to 


the  gag  order.  The  entire  range  of  Sheppard  measures, 
including  change  of  venue,  jury  sequestration,  and  searching 
voir  dire,  "must  be  explored  and  ultimately  rejected  as 
inadequate — individually  and  in  combination."'’*  In  the  case 
before  it,  the  Second  Circuit  agreed  with  the  lower  court 
that  such  measures  had  been  unable  to  stop  grand  jury  leaks 
and  would  also  prove  unavailing  in  the  trial. 

The  Second  Circuit  in  1989  struck  down  a participant  gag 
order  challenged  by  the  press  under  the  Dow  Jones  "reasonable 
likelihood"  standard.  In  In  re  New  York  Times  Co.,13  a 
federal  district  judge  had  ordered  attorneys  in  a criminal 
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dire  until  the  verdict  was  returned.  The  Second  Circuit 
wrote  that  the  threshold  for  imposing  a participant  gag  order 
challenged  by  the  media  had  not  been  met  in  New  York  Times 
because,  unlike  Dow  Jones , there  was  no  indication  counsel 
for  either  party  would  be  willing  to  speak  to  the  press.  In 
Dow  Jones,  the  court  reasoned,  the  government  had  opposed  the 
gag  order,  thereby  suggesting  prosecutors  might  wish  to  speak 
to  the  press.  In  New  York  Times , on  the  contrary,  the 
district  court  made  no  finding  even  suggesting  that  a willing 
speaker  existed.  "Not  only  has  there  been  no  showing  that 
prejudice  may  result  from  statements  made  to  the  press  by 
counsel,  but  there  has  been  no  showing  that  statements  are 
likely  to  be  made  at  all,"  the  Second  Circuit  wrote.16  This 
lack  of  a putative  willing  speaker  apparently  caused  the 
appellate  court  to  find  that  the  Dow  Jones  test  had  not  been 
met,  although  the  New  York  Times  court  did  not  explicitly 
perform  any  balancing  under  that  test . 

The  United  States  Court  of  Appeals  for  the  Ninth  Circuit 
upheld  a participant  gag  order  challenged  by  the  media  in  a 
1986  case,  Radio  s Television  News  Association  v.  u.s.  Disc. 
Court.”  In  RTNA,  the  Ninth  Circuit  rejected  a media 
challenge  to  a district  court's  gag  order  aimed  at  defense 


counsel  - As  Che  Second  Circuit  did  in  Dow  Jones,  Che  Ninth 
Circuit  in  RTNA  determined  that  the  press  was  sufficiently 
affected  by  the  gag  order  to  have  standing  to  challenge  its 
constitutionality. 

The  RTNA  court,  like  the  Dow  Jones  court,  determined 
that  the  attorney  gag  order  was  not  a prior  restraint  on  the 
press.  On  the  contrary,  the  court  said  the  press  "remains 
free  to  direct  questions  at  trial  counsel.  Trial  counsel 
simply  may  not  be  free  to  answer. ”70  The  Ninth  Circuit 
advanced  three  arguments  for  its  position  that  the  gag  order 
was  not  a prior  restraint  as  to  the  media.  First,  a 
participant  gag  order  was,  the  Ninth  Circuit  reasoned,  more 
like  a restriction  on  press  access  than  a direct  restraint  of 
speech.  The  court  cited  U.S.  Supreme  Court  holdings  in  a 
series  of  cases  that  the  press  has  only  the  same  right  to 
gather  information  as  the  public  and  may  be  restricted  from 
gaining  access  to  certain  sources,  such  a prisoners.79  In  the 
prison  cases,  the  Supreme  Court  declined  to  balance  interests 
and  simply  declared  that  the  First  Amendment  required  no 
affirmative  duty  on  the  part  of  government  to  make 
information  available  to  the  press  that  is  not  available  to 
the  general  public.  Second,  the  Ninth  Circuit  wrote  that 
trial  lawyers  could,  on  their  own  initiative,  refuse  an 

'‘Id.  at  1446. 

79The  Ninth  Circuit  cited  Pell  v.  Procunier,  417  U.S.  817 
(1974)  and  Saxbe  v.  Washington  Post  Co.,  417  U.S.  843  (1974). 


situation,  no  First  Amendment  violation  could  be  established, 

while  government  could  not  forbid  the  press  to  publish 
"leaks"  by  government  officials,  the  press  could  not 
successfully  challenge  an  order  by  a government  agency 
directing  its  employees  not  to  engage  in  "leaking"  to  the 
press.  Like  its  first  argument,  this  point  emphasized  that 
government  has  no  duty  to  provide  information  to  the  press. 
These  three  arguments,  fact  situations  the  Ninth  Circuit 
found  analogous  to  participant  gag  orders  in  criminal  cases, 
persuaded  the  court  that  "the  media's  collateral  interest  in 
interviewing  trial  participants  is  outside  the  scope  of  the 
protections  offered  by  the  first  amendment.”90 

The  Ninth  Circuit  explicitly  rejected  applying  a strict 
scrutiny  standard  to  the  gag  order,  holding  that  the 
appropriate  standard  was  "whether  the  restrictions  imposed 
are  reasonable  and  whether  the  interests  (of  the  government] 
override  the  very  limited  incidental  effects  of  the  [order] 
on  first  amendment  rights."9!  This  test  came  from  a 
dissenting  opinion  by  Chief  Justice  Burger  in  a case 
involving  access  to  criminal  proceedings.  In  addition,  the 
gag  order  was  required  to  serve  a legitimate  purpose. 


91Id.  at  1447,  quoting  Globe  Newspaper  Co.  v.  Superior 
Court,  457  U.S.  596,  616  (1962)  (Burger,  C.J.,  dissenting). 
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Applying  the  reasonableness  standard,  the  RTNA  court  found, 
with  almost  no  discussion,  that  the  lower  court's 
determination  that  statements  by  trial  counsel  might  affect  a 
fair  trial  or  threaten  the  integrity  of  the  judicial  process 
was  not  unreasonable.  As  a result,  the  order  was  held  to  be 
constitutional. 


The  U.S.  Court  of  Appeals  for  the  Sixth  Circuit  adopted 
a contrary  position  when  it  held  in  1975  that  a gag  order 
aimed  at  participants  in  a civil  case  was  a prior  restraint, 
even  though  the  order  was  challenged  by  the  media.  In  CBS, 
Inc.  v.  Young,9*  the  Sixth  Circuit  considered  a gag  order 
aimed  at  attorneys  and  court  personnel,  as  well  as  "all 
parties  concerned  with  this  litigation,  whether  plaintiffs 
or  defendants,  their  relatives,  close  friends,  and 
associates.  . . . "83  The  civil  case  in  which  the  order  was 


issued  was  a consolidated  personal  injury  and  wrongful  death 
action  arising  from  the  Ohio  National  Guard  firing  on 
students  at  a demonstration  at  Kent  State  University  in  1970. 

The  Sixth  Circuit  summarily  concluded  the  media  had 
standing  to  challenge  the  order,  citing  dicta  from  Branzburg 
v.  Hayes  to  the  effect  that  freedom  of  the  press  would  be 
"eviscerated"  without  some  protection  for  newsgathering.84 


234  (6th  Cir.  1975) . 


The  Young  court  then  concluded  that  a prior  restraint 
characterization  was  appropriate  because  " i a ] 1 though  the  news 
media  are  not  directly  enjoined  from  discussing  the  case/  it 
is  apparent  that  significant  and  meaningful  sources  of 
information  concerning  the  case  are  effectively  removed  from 
them  and  their  representatives."85  The  court/  citing  the  U.S. 
Supreme  Court's  line  of  editorial  contempt  cases  (discussed 
in  Chapter  3) , applied  a version  of  the  clear  and  present 

clear  and  imminent  threat  to  a fair  trial  in  order  to  uphold 
the  restraint . The  Young  court  held  that  this  threshold  had 
not  been  met  in  the  case  before  it,  basing  its  decision  in 
part  on  the  "innocuous"  nature  of  the  newspaper  articles 
submitted  to  support  the  gag  order.06 

The  Sixth  Circuit  also  rejected  the  application  of  the 
Pell  v.  Procunier07  and  Saxbe  v.  Washington  Post  Co.90  line  of 
cases.  In  those  cases,  the  Supreme  Court  rejected  First 
Amendment  challenges  to  rules  limiting  media  access  to 
prisoners  for  interviews.  The  Young  court  emphasized  that  in 
Pell,  alternate  means  of  communication  were  available. 


86Id.  at  240. 
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including  letters,  and  other  sources  could  provide 
information  to  the  press  about  prison  conditions. 

while  Young  was  a civil  action,  a federal  district  court 
in  another  circuit  followed  similar  reasoning  in  a criminal 
trial  in  1987.  In  Connecticut  Magazine  v.  Moraghan,  a 
district  court  in  the  Second  Circuit  struck  down  a 
participant  gag  order  issued  in  a Connecticut  state  court.69 
The  case  involved  a defendant  charged  with  dismembering  his 
wife's  body  with  a chain  saw  and  putting  parts  of  her  body 
through  a wood-chipping  machine.  Because  of  the  sensational 
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lacked  standing  to  challenge  the  gag  order. 

The  federal  district  court,  citing  Young,  easily 
disposed  of  the  standing  question.  The  court  found  that  the 
gag  order's  effect  on  the  magazine's  newsgathering  ability 
was  a sufficient  harm  to  bestow  standing. 

On  the  merits  of  the  gag  order,  the  district  court  found 
that  the  order  was  "a  prior  restraint  on  the  right  to  gather 
news  and  derivatively  on  publication."90  As  a result,  the 
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court  applied  the  three-prong  Nebraska  Press  test  to 
determine  the  constitutionality  of  the  gag  order.  On  the 
first  prong  of  Nebraska  Press,  the  Connecticut  Magazine  court 
held  that  the  state  court  had  appropriately  determined  that 
the  widespread  publicity  about  the  case  was  reasonably  likely 

Connecticut  Magazine  Court  seemed  to  adopt  a "soft”  reading 
of  the  Nebraska  Press  first  prong,  avoiding  Chief  Justice 
Burger's  language  that  prior  restraints  were  constitutional 
only  if  it  was  "clear  that  further  publicity,  unchecked, 
would  so  distort  the  views  of  potential  jurors  that  12  could 
not  be  found  who  would  . . . fulfill  their  sworn  duty."91 
Instead,  a mere  likelihood  that  a fair  trial  might  be 
impaired  was  deemed  adequate  under  Nebraska  Press. 

The  gag  order  foundered,  however,  on  the  second  prong  of 
Nebraska  Press,  which  required  that  alternatives  to  a gag 
order  must  be  examined  to  determine  if  such  alternatives, 
alone  or  in  combination,  could  adequately  assure  a fair 
trial.  Because  the  state  judge  had  not  made  findings 

Magazine  court  concluded  that  the  gag  order  could  not  stand. 
The  federal  court  also  found  the  gag  order  unconstitutionally 
overbroad  because  it  forbade  lawyers  to  make  "any  statements 
about  the  case  to  the  media,  rather  than  prohibiting  only 


O.S.  at  596. 


those  statements  that  raise  a 'reasonable  likelihood  of 
prejudicial  impact."192  Thus,  the  order  was  not  narrowly 
tailored  enough  to  pass  muster,  the  court  wrote . 

The  U.  S.  Court  of  Appeals  for  the  Tenth  Circuit  has 
also  applied  prior  restraint  doctrine  in  a media  challenge  to 
a participant  gag  order,  although  in  a civil  context.  In 
Journal  Pub.  Co.  v.  Mecham , 93  decided  in  1986,  the  Tenth 
Circuit  considered  a case  in  which  a federal  district  judge 
had  directed  a jury  not  to  discuss  its  verdict  after  a civil 
trial.  The  judge's  order,  in  part,  admonished  jurors  that 
”[y]ou  should  not  discuss  your  verdict  after  you  leave  here 
with  anyone."  Journal  Publishing  Company  challenged  the 
order  as  violative  of  the  First  Amendment. 

Discussing  the  First  Amendment  standard  appropriate  to 
decide  the  case,  the  Tenth  Circuit  cited  both  the  "clear  and 
imminent"  danger  standard  from  CSS,  Inc.  v.  young94  and  the 
compelling  interest,  or  strict  scrutiny,  test.  Although  the 
court  cited  both  constitutional  tests,  it  did  not  distinguish 
between  them  or  suggest  explicitly  how  they  were  to  be 
applied.  One  commentator  has  suggested  that  clear  and 


92  6 7 6 F.Supp.  at  43  (citations  omitted) . 
”801  F.  2d  1233  (10th  Cir.  1986) . 
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particularly  depending  upon  whether  they  actually  engage  in 
the  balancing  suggested  in  Nebraska  Press  or  merely  state  a 
result  with  little  analysis. 

Cases  involving  gag  orders  directed  at  trial 
participants  challenged  by  the  media  have  yielded  conflicting 
results.  These  cases  demonstrate  a tendency  toward  a reduced 
level  of  scrutiny  for  such  gag  orders . The  courts  that  have 
chosen  to  regard  participant  gag  orders  as  prior  restraints 
naturally  have  been  more  likely  to  hold  them 
unconst itutional,  but  even  those  courts  have  not  settled  on  a 
consistent  approach  to  balancing  the  interest  in  free 
expression  against  the  governmental  interests  involved. 


CHAPTER  5 

POST-PUBLICATION  SANCTIONS 
Int reduction 

The  Supreme  Court  has  consistently  struck  down  attempts 
to  enforce  post-publication  sanctions  for  truthful  reports  of 
information  concerning  the  criminal  justice  system.  The 
Court  has  rejected  both  criminal  and  civil  liability  for 
truthful  reporting.  In  four  cases  decided  between  1975  and 
1989,  the  Court  made  it  plain  that  it  would  strictly 
scrutinize  such  sanctions,  although  the  Court  did  not 


In  a 1975  decision,  Cox  Broadcasting  Corp.  v.  Cohn , 1 the 
Court  reversed  a civil  damage  award  against  a broadcaster  who 
revealed  the  name  of  a deceased  rape  victim.  In  Cox,  a 
television  news  reporter  learned  the  name  of  the  rape  victim 
from  police  records  made  available  to  him,  with  no  legal 
impropriety,  in  the  trial  of  six  youths  charged  with  the 
murder  and  rape.  After  the  reporter  broadcast  the  victim's 
name,  the  victim's  father  filed  a civil  action  for  invasion 


■420  U.S.  469  (1975) . 
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privacy.  The  privacy  ciaim 


Georgia 


making  it  a misdemeanor  for  the  media  to  "print  and  publish, 
broadcast,  televise,  or  disseminate  . . . the  name  of  any 
female  who  may  have  been  raped.  . . ."2 


A Georgia  state  court  upheld  the  father's  privacy  action 
against  the  broadcaster's  First  Amendment  challenge;  the 
Georgia  Supreme  Court  agreed.  The  state  high  court  ruled 
that  the  criminal  statute  underlying  the  privacy  claim  was  a 
valid  limitation  on  free  expression  and  that  no  public 
interest  was  served  by  revealing  the  victim's  identity. 

The  United  States  Supreme  Court,  with  one  justice 
dissenting,  reversed  the  Georgia  court,  noting  the  important 
role  the  press  plays  in  reporting  the  operations  of 
government.  "The  commission  of  crime,  prosecutions 
resulting  from  it,  and  judicial  proceedings  arising  from 
prosecutions  . . . are  without  question  events  of  legitimate 
concern  to  the  public,"  Justice  White  wrote  for  the  Court.1 
Justice  White  explicitly  recognized  the  importance  of  privacy 
concerns,  but  pointed  out  that  revealing  information 
contained  in  public  documents  was  not  grounds  for  an  invasion 
of  privacy  action  even  under  many  common-law  formulations  of 
the  tort.  The  majority  concluded  that  "the  First  and 
Fourteenth  Amendments  command  nothing  less  than  that  the 


publication 


States  may  not  impose  sanctions  on  the 
truthful  information  contained  in  official  court  records  open 

The  Court's  resolution  of  Cox  did  not  involve  a 
heightened  scrutiny  or  balancing  approach , but  a "bright 
line"  rule  against  post-publication  sanctions  for  publication 
of  truthful  information  obtained  from  public  documents. 
Justice  White's  opinion  expressed  concern  that  any  other  rule 
would  lead  to  "timidity  and  self-censorship"  by  the  media.5 
The  Court  expressiy  invited  states  to  protect  privacy 
interests  they  deemed  important  by  reconsidering  which 
official  court  records  should  be  released  to  the  public. 

In  1978,  the  Court  unanimously  struck  down  a state  court 
decision  against  the  media — this  time  one  involving  a 
criminal  conviction  for  publication  of  truthful  information. 
In  Landmark  Communications , Inc.  v.  Virginia, 6 the  Court 
considered  a case  in  which  a Virginia  newspaper,  the 
Virginian  Pilot , reported  the  status  of  a complaint  against  a 
state  judge  pending  before  the  Virginia  Judicial  Inquiry  and 
Review  Commission.  In  the  process,  the  newspaper  identified 
the  judge,  a misdemeanor  under  a Virginia  statute.  The 


(1978) . 


$500.  Unlike 


found  guilty  of  violating  the  statute  and  fined 
the  rape  victim's  identity  in  Cox,  the  judge's  identity  was 
not  part  of  an  official  record  available  to  the  public;  on 
the  contrary,  all  documents  before  the  review  commission  were 
expressly  declared  to  the  confidential. 

The  Supreme  Court  of  Virginia  upheld  Landmark's 
conviction,  utilizing  the  clear  and  present  danger  test.  The 
state  high  court  found  that  revelation  of  the  judge's 
identity  constituted  a clear  and  present  danger  to  the  work 
of  the  commission  and  the  administration  of  justice.  The 
functions  served  by  confidentiality,  the  court  asserted,  were 
the  protection  of  judges'  reputations  from  frivolous 
complaints,  upholding  confidence  in  the  judicial  system  by 

"protection  of  complainants  and  witnesses  from  possible 
recrimination  by  prohibiting  disclosure  until  the  validity  of 
the  complaint  has  been  ascertained.”7 


The  U.5.  Supreme  Court,  in  an  opinion  written  by  Chief 
Justice  Burger,  held  that  the  statute  that  forbade  revealing 
the  judge's  identity  violated  the  First  Amendment.  The  Court 
declined  to  announce  a categorical  rule  that  truthful 
reporting  about  public  officials  was  always  protected 
expression,  but  instead  chose  to  weigh  the  interests 
protected  by  confidentiality  against  the  free  expression 


information  from 
held  that  once  the  press  obtained  and  printed  truthful 
information,  sanctions  violated  the  First  Amendment.  Justice 
Stewart,  concurring  in  the  judgment,  concluded  that  the 
state's  interest  in  protecting  its  judiciary  was  of 
sufficient  magnitude  to  constitutionally  punish  those  who 
revealed  confidential  proceedings.  However,  Justice  Stewart 
said  punishment  could  not,  consistent  with  the  First 
Amendment,  extend  to  newspapers. 

The  Court's  next  major  examination  of  post-publication 
sanctions  came  in  1979  in  Smith  v.  Daily  Mail  Publishing  Co . 9 
In  Smith , the  Court  unanimously  declared  unconstitutional  the 
criminal  prosecution  of  a newspaper  for  revealing 
confidential  information.  In  this  case,  the  confidential 
information  was  the  name  of  a juvenile  who  allegedly  shot  a 
15-year-old  classmate.  A West  Virginia  statute  prohibited 
publication  of  the  name  of  any  child  involved  in  a juvenile 
court  proceeding. 19  In  Smith , the  newspaper  obtained  the 
juvenile's  name  by  asking  witnesses  and  law  enforcement 
officials  at  the  scene  of  the  crime. 

Chief  Justice  Burger,  writing  for  the  Court,  stated 

restraint  or  a sanction  after  publication  was  irrelevant; 

’443  U.S.  97  (1979) . 

10 Id.  at  98. 
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even  a post-publication  sanction  required  demonstration  of  "a 
need  to  further  a state  interest  of  the  highest  order.”11  The 
Court  cited  Landmark  extensively,  but  moved  away  from 
Landmark  's  use  of  the  clear  and  present  danger  test  toward 
the  classic  strict  scrutiny  formulation — with  the  phrase 
"state  interest  of  the  highest  order"  apparently  being  used 
synonymously  with  "compelling  state  interest."  The  Court 
cited  cases  such  as  Wear  v.  Minnesota12  and  Nebraska  Press 
Association  v.  Stewart,12  as  examples  of  First  Amendment  cases 
in  which  "the  most  exacting  scrutiny"  had  been  applied.1* 

From  this  brief  reference,  it  might  be  inferred  that  Chief 
Justice  Burger  regarded  the  clear  and  present  danger  test  and 
strict  scrutiny  as  functionally  equivalent.  That  is,  Burger 
cited  Nebraska  Press , which  had  explicitly  applied  clear  and 
present  danger  language,  as  an  example  of  exacting  scrutiny. 
As  in  Landmark , the  Court  avoided  an  explicit  account  of  the 
balancing  process,  but  simply  asserted  that  the  state’s 
interest  in  protecting  juvenile  offenders  and  encouraging 
their  rehabilitation  was  constitutionally  insufficient  to 
uphold  the  statute.  The  state  interest  was  fine  as  a matter 
of  policy,  the  Court  suggested,  but  was  not  of  sufficient 


“Id.  at  103. 

12283  U.S.  697  (1931)  . 
12427  U.S.  539  (1976)  . 


importance  to  override  the  constitutional  rights  embodied  in 
the  First  Amendment  when  it  came  to  punishing  the  media. 

"The  magnitude  of  the  State's  interest  in  this  statute  is  not 
sufficient  to  justify  application  of  a criminal  penalty  to 
respondents, " Chief  Justice  Burger  wrote.'-5 

The  Court  also  pointed  out  that  only  newspapers  were 
subject  to  the  statute,  excluding  electronic  media  or  other 
forms  of  printed  communication.  The  underinclusiveness  of 
the  statute  was  an  additional  constitutional  infirmity,  the 
Court  wrote,  because  the  statute  did  not,  as  a result, 
"accomplish  its  stated  purpose."54  Other  communication  media 
could,  with  impunity,  publish  the  names  of  juvenile  offenders 
and  thus  frustrate  the  state's  interest  in  protection  and 
rehabilitation  of  juveniles . 

Justice  Behnquist,  concurring  in  the  judgment,  agreed 
the  West  Virginia  statute  was  unconstitutional  because  of  its 
underinclusiveness,  but  contended  that  a properly  drafted 
statute  punishing  publication  of  juvenile’s  names  could  serve 
as  an  interest  of  the  highest  order  and  thus  pass 
constitutional  scrutiny.  The  notion  of  underinclusiveness 
would  become  important  in  the  Court's  next  major  post- 
publication sanctions  case. 
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In  1989,  the  Court  held  unconstitutional  damages  awarded 

newspaper  that  had  published  her  name.  In  The  Florida  Star 
v.  B.J.F.,  a weekly  newspaper  had  identified  B.J.F.  as  the 
victim  of  a robbery  and  sexual  assault. :J  The  newspaper, 
which  had  an  internal  policy  against  identifying  rape 
victims,  published  the  report  after  a trainee  reporter 
obtained  the  information  from  a sheriff's  department  report 

privacy  action  on  a Florida  statute  making  it  a misdemeanor 
to  print  or  broadcast  a sexual  offense  victim's  identity,  or 
identifying  information,  "in  any  instrument  of  mass 
communication. "is  a Florida  jury  awarded  B.J.F.  $75,000  in 


compensatory  damages  an 
state  appellate  court  u 
Supreme  Court  declined 
The  U.S.  Supreme  C 
state  courts,  applying 
That  formula  required  t 


1 $25,000  in  punitive  damages.  A 
>held  the  award,  and  the  Florida 

>urt , in  a 6-3  decision,  reversed  the 
:he  balancing  formula  from  Daily  Mail. 
lat  liability  serve  a need  to  further 
highest  order.  The  Court  rejected 


”109  S.Ct.  2603  (1989)  . 
'•Id.  at  2605  n.l. 
i»Id.  at  2607. 


Cox  as  determinative  because,  although  both  Cox  and  B.J.F. 
involved . rape  victim  identification  statutes,  the  information 
in  Cox  came  from  a court  record  and  implicated  the  media's 
role  as  the  watchdog  of  government  activity  in  general,  and 
of  judicial  proceedings  in  particular.  Zn  contrast,  the 
information  in  B.J.F.  came  from  a confidential  police  record 
and  involved  no  judicial  proceedings.  This  distinction,  the 
Court  stated,  required  an  independent  weighing  of  the 
conflicting  interests  of  privacy  and  free  expression  in 

The  Court  identified  the  state's  interest  in  forbidding 
identification  of  rape  victims  as  consisting  of  three  related 
interests:  protecting  victims'  privacy:  safeguarding  victims 

from  retaliation;  and  encouraging  victims  to  come  forward. 
These  interests  the  Court  found  to  be  "highly  significant. "2* 
Nevertheless,  the  Court  rejected  the  plaintiff's  invasion  of 
privacy  suit  for  three  reasons.  First,  the  sheriff's 
department  had  disseminated  the  victim's  name,  thus  placing 
the  information  in  the  public  domain.  Second,  the  plaintiff 
recovered  on  a negligence  per  se  basis,  that  is,  tort 
liability  was  established  without  proof  of  the  elements  of 
invasion  of  privacy.  In  other  words,  liability  inevitably 


20 Id.  at  2608. 


state  criminal  statute.  The  Court  stated  that  negligence  per 
se  was  too  sweeping  an  approach  to  the  delicate  First 
Amendment  issue  at  hand.  Courts  must,  the  majority  asserted, 
make  case-by-case  determinations  of  liability  when  speech  and 


communication  an 

of  only  mass  communicators  rendered  Florida's  attempt  to 
punish  truthful  information  constitutionally  inadequate,  the 


at  it  penalized  only  media  of  mass 
t "the  backyard  gossip  who  tells  50 
ve  to  know. The  selective  prohibition 


The  majority  opinion  concluded  with  a caveat  about  the 
scope  of  B.J.F.  The  Court  emphasized  the  limited  nature  of 
its  holding  by  noting  that  it  was  not  creating  categorical 
First  Amendment  protection  for  truthful  publication,  nor 
holding  that  identification  of  rape  victims  could  never  be 
punished  under  state  law.  The  Court  said  its  holding  was 
merely  that  "where  a newspaper  publishes  truthful  information 
which  it  has  lawfully  obtained,  punishment  may  lawfully  be 
imposed,  if  at  all,  only  when  narrowly  tailored  to  a state 
interest  of  the  highest  order.  . . ."23 

privacy  interests  of  rape  victims  are  not  "of  the  highest 


22  Jd. 


order."  Rather,  the  Court  found  the  state's  method  of 
protecting  those  interests  inadequate.  Presumably,  a state 

government  dissemination  of  information,  increasing  the 
standard  of  fault,  and  eliminating  underinclusiveness  might 
pass  constitutional  muster.  The  B.J.F.  opinion  called 
victims'  privacy  interests  "highly  significant"  without 
explicitly  labeling  them  "of  the  highest  order, " but  the 
implication  seems  to  be  that  it  was  not  the  state's  interest 
in  protecting  victims  that  was  constitutionally  infirm. 

B.J.F . suggests  that  an  invasion  of  privacy  suit,  or  a state 
criminal  statute,  that  rectified  the  three  difficulties  in 
question  could  well  survive  strict  scrutiny  review. 

Justice  White,  joined  by  Chief  Justice  Rehnquist  and 
Justice  O'Connor,  dissented  from  the  Court's  B.J.F.  decision. 
Justice  White  asserted  that,  unlike  Cox,  the  police  report 
naming  B.J.F.  should  not,  under  Florida  law,  have  been 
available  to  the  press.  Moreover,  it  was  held  in  a room  with 
a sign  stating  that  "the  names  of  rape  victims  were  not 
matters  of  public  record  and  were  not  to  be  published. 

Also,  B.J.F.,  unlike  the  juvenile  offender  in  Daily  Mail , was 
the  victim  of  a crime,  not  its  perpetrator.  For  these 
reasons.  Justice  White  contended  that  the  strict  scrutiny 
test  applied  in  B.J.F.  placed  too  much  emphasis  on  the 


2<Id.  at  2616  (White,  J.,  dissenting). 
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public's  right  to  know  and  too  little  on  crime  victims'  right 
of  privacy. 

Lower  Court  Pecisions 

Cox  and  its  progeny  appear  to  have  largely  settled,  for 
the  moment,  the  constitutional  validity  of  post-publication 
sanctions,  including  civil  liability  for  invasion  of  privacy. 
Even  though  the  precise  constitutional  standards  are  somewhat 
unclear  in  that  quartet  of  cases,  the  results  are 
unequivocal.  The  lower  federal  courts  have  considered  few 
post-publication  cases,  but  those  few  have  resulted  in 
victories  for  the  media  with  some  form  of  balancing  applied. 

For  example,  in  a 1984  case,  the  United  States  Court  of 
Appeals  for  the  Seventh  Circuit  struck  down  an  Indiana 
statute  punishing  anyone  who  identified  an  individual  named 
in  a sealed  criminal  information  before  the  person  was 
arrested.  In  Worrell  Newspapers  of  Indiana , Inc.  v. 

Westhafer, 25  a reporter  had  been  threatened  with  contempt 
under  the  statute  if  she  revealed  the  name  of  an  as-yet 
unapprehended  arson  suspect.  The  name  was  contained  in  a 
sealed  information. 

The  reporter  did  not  publish  the  name  of  the  suspect, 
but  later  brought  a declaratory  judgment  action  seeking  to 
have  the  statute  declared  unconstitutional  under  the  First 


«739  F.2d  1219  (7th  Cir.  1984). 


Amendment.  An  Indiana  federal  district  court  applied  strict 
scrutiny  and  "held  that  the  State's  interest  in  apprehending 
criminals  was  sufficiently  compelling  to  overcome  the 
constitutional  infirmity.  . . . "26  The  district  court  also 

On  appeal,  the  Seventh  Circuit  declared  the  statute 
unconstitutional,  citing  Landmark , Cox,  and  Daily  Mail,  among 
other  cases . The  Seventh  Circuit  expressed  no  quarrel  with 
the  state's  goal  of  sealing  records  to  aid  in  the 
apprehension  of  criminals.  Nor  did  the  appeals  court  deny 
that  Indiana  could  punish  those  who  held  positions  in  the 
criminal  justice  system  for  revealing  that  information. 
However,  applying  strict  scrutiny,  the  court  found  the 
interest  in  arresting  criminals  not  "sufficiently  compelling 
to  justify  the  prohibition  of  publication  by  any  person, 
including  members  of  the  press,  of  the  contents  of  a sealed 


publication  and  prior  restraint  cases  in  which  a variety  of 
governmental  interests  were  held  to  be  insufficiently 
compelling  to  override  First  Amendment  protection, 2B  but  did 


22  Id.  at  1223. 
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not  explicitly  document  how  it 
the  magnitude  of  the  state’s  interest  in  Westhafer. 

The  Seventh  Circuit  also  found  the  Indiana  statute  to  be 
overly  broad  by  virtue  of  imposing  sanctions  on  those  not 
employed  within  the  criminal  justice  system.  As  the  Supreme 
Court  did  in  the  Cox  line  of  cases(  the  Seventh  Circuit 
seemed  to  invite  the  state  to  strengthen  its  internal 
procedures  to  prevent  dissemination  of  the  information  sought 
to  be  kept  secret . Once  that  information  was  in  the  hands  of 
the  press,  however,  post-publication  sanctions  could  not 
survive  constitutional  scrutiny. 

Finally,  the  Seventh  Circuit  rejected  the  statute  under 
a separate  balancing  test — the  clear  and  present  danger 
standard.  The  state  had  argued  that  the  flight  of  an 
individual  mentioned  in  a sealed  information  was  a clear  and 
present  danger  to  its  ability  to  apprehend  suspects.  Citing 
Landmark,  the  appellate  court  rejected  this  argument  with 
little  discussion,  characterizing  the  state's  concerns  as 
"remote  and  speculative."29  The  court  noted  that  the  statute 
applied  to  all  cases  of  sealed  informations,  whether  or  not 
there  was  a danger  of  flight  by  the  accused.  Thus,  the 
statute  could  not  pass  muster  under  the  clear  and  present 
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A post -B.J.F.  district  court  decision  also  demonstrates 
the  deference  federal  courts  have  granted  the  media  in  cases 
involving  post-publication  sanctions.  In  Scheetz  v.  Morning 
Call,  Inc. 3 0 a police  officer  and  his  wife  sued  a newspaper 
for  publishing  stories  about  an  alleged  assault  by  the 
officer  on  his  wife.  The  newspaper  obtained  the  information 
from  confidential  police  records.  The  stories  detailed  the 
alleged  assault  and  its  aftermath,  including  the  fact  that 
the  police  department  did  not  follow  up  on  the  case. 

Moreover,  the  article  quoted  the  local  police  chief  as 
stating  that  some  domestic  violence  claims  are  exaggerated  or 
faked.  The  plaintiffs  filed  counts  for  civil  rights 
violations  and  invasion  of  privacy,  among  other  causes  of 

The  district  court,  citing  the  Cox  line  of  cases, 
concluded  there  was  no  absolute  privilege  for  the  press  to 
publish  truthful  information,  at  least  when  that  information 
was  obtained  unlawfully.  In  Scheetz,  the  plaintiffs  claimed 
the  newspaper  had  conspired  with  an  unknown  officer  to  obtain 
the  confidential  reports.  The  district  court  read  both 
Landmark  and  B.J.F.  as  reserving  the  question  of  post- 
publication liability  when  information  was  gained  unlawfully. 
However,  the  court  in  Scheetz  found  that,  regardless  of  how 
the  information  was  obtained,  the  First  Amendment  rights  of 


30747  F.Supp.  1515  (E.D.  Pa.  1990). 
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the  newspaper  outweighed  the  privacy  interests  of  the 

focus  of  the  articles  was  not  the  alleged  assault  itself,  but 
the  actions  of  the  police  department  and  the  attitudes  of 
police  officials  toward  domestic  violence.  Applying  strict 
scrutiny,  the  court  held  the  privacy  interests  of  the 
plaintiffs  were  not  of  sufficient  magnitude  to  pass  the 
compelling  interest  test. 

The  Scheecz  court's  discussion  of  its  balancing 
methodology  is  both  extensive  and  confusing.  The  court  noted 
that  First  Amendment  rights  are  normally  accorded  strict 
scrutiny,  while  privacy  rights  have  been  evaluated  under 
either  a rational  basis  or  "an  intermediate  scrutiny/sliding 
scale  test . "Si  as  a result  of  the  disparate  levels  of 
scrutiny,  the  court  concluded  it  must  weigh  the 
constitutional  claim  more  heavily  than  the  privacy  claim. 

This  unusual  approach  of  comparing  levels  of  scrutiny  rather 
than  directly  balancing  interests  appears  to  be  a significant 
departure  from  standard  judicial  practice.  It  appears  the 
Scheetz  court  moved  away  from  balancing  specific  interests 
against  each  other  to  a higher  level  of  abstraction — 
balancing  the  balancing  tests  themselves . 

illuminating  matters  of  public  import  rather  than  merely 


reporting  the  facts  of  an  isolated  criminal  complaint — an 
important  component  in  its  balancing  process.  Yet/  nowhere 
in  the  Cox  line  of  cases  is  this  distinction  deemed 
important.  Reporting  truthful  information  received 
constitutional  protection  in  those  cases  even  if  the  press 
reported  only  the  identity  of  the  victim  of  an  isolated 
criminal  act.  Using  those  facts  to  "illuminate1*  a broader 
public  concern,  such  as  police  indifference  toward  domestic 
violence,  was  not  explicitly  required  to  invoke  strict 
scrutiny.  The  Scheetz  court,  on  the  contrary,  regarded  the 
broader  social  import  of  the  story  in  that  case  to  bring  it 

compelling  countervailing  interests  could  possibly  yield 
liability."3* 

The  Scheetz  decision,  while  explicating  the  balancing 
process  more  thoroughly  than  the  U.S.  Supreme  Court  has 
generally  done,  seemed  to  add  two  unique  features.  First, 
the  comparison  of  levels  of  scrutiny  between  the  competing 
interests — free  expression  and  privacy — yielded  at  least  a 
tentative  hypothesis  that  free  expression  should  prevail. 
Second,  the  court  reserved  the  most  exacting  scrutiny  only 
for  cases  in  which  the  news  story  is  not  simply  the  report  of 
a factual  event,  but  uses  the  event  to  illustrate  a broader 
theme  of  government  misconduct  or  neglect . Referring  in 
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dicta  to  stories  whose  significance  is  more  fact-bound,  the 
court  stated  as  follows:  "This  sort  of  story  lies  far  from 

the  core  of  the  First  Amendment,  and  the  privacy  claims  may 
well  prevail."13  The  requirement  that  the  story's  "theme"  be 
broader  than  the  facts  it  reports  to  gain  full  First 
Amendment  protection  seems  to  diminish  the  protection 
provided  by  the  Cox-B.J.F.  line  of  cases  and  might  encourage 
the  sort  of  editorial  timidity  and  second-guessing  those 

Cox  and  its  progeny  appear  to  have  so  settled  the  issue 
of  post-publication  sanctions  in  favor  of  uninhibited 
publication  that  few  cases  appear  in  the  reports  of  the 
federal  courts.  Yet  the  mechanisms  by  which  those  cases  were 
decided  leave  unanswered  questions  that  seem  to  leave  this 
area  of  the  law  less  settled  than  a superficial  examination 
might  suggest.  Some  statements  by  the  Court,  particularly 
those  in  B.J.F.  regarding  government  dissemination,  the 
standard  of  fault,  and  underinclusiveness,  may  herald  new 
avenues  of  attack  for  prosecutors  and  private  plaintiffs. 
Moreover,  as  in  much  of  the  Court's  use  of  heightened 
scrutiny,  the  actual  process  of  balancing  interests  is  so 
vague  that  little  guidance  is  provided  to  lower  courts 


seeking  to  apply  the  approach  to  novel  fact  situations, 
exantple,  .the  Scheetz  case,  while  merely  one  district 
opinion,  seems  to  exemplify  the  doctrinal  confusion  t 
result  from  a scrutiny  structure  that  is  vague  and  ill 


defined 


CHAPTER  6 

ACCESS  TO  PROCEEDINGS 
Introduction 

The  First  Amendment  right  of  access  to  trial  proceedings 
is  of  far  more  recent  vintage  than  constitutional  limitations 
on  prior  restraints  and  subsequent  punishments.  While  courts 
have  long  recognized  some  form  of  common-law  right  to  attend 
criminal  trials,  the  U.S.  Supreme  Court  did  not  declare  a 
constitutional  right  to  be  present  at  trials  until  1980.  The 
Court  subsequently  extended  that  right  to  other  proceedings, 
including  voir  dire  and  pretrial  hearings.  The  right  to 
attend  is  not  absolute,  however;  the  press  and  public  may 
still  be  excluded  provided  the  trial  court  applies  a 
heightened  scrutiny  analysis  to  protect  the  First  Amendment 
interests  at  stake. 

Lower  courts  have  extended  the  First  Amendment  right  of 
access  to  encompass  other  proceedings,  including  pre-trial 
suppression  hearings,  bail  hearings,  and  other  proceedings. 
These  lower  court  decisions  have  used  varying  levels  of 
scrutiny  to  test  the  constitutionality  of  closures.  There 
seems  to  be  little  consistency  among  courts  both  in  the 


community.'"3  The  defendant  was  subsequently  found  not 

Chief  Justice  Burger,  writing  for  a plurality  of  the 
Court,  held  that  the  First  Amendment  required  that  the  trial 
be  open  to  the  public.  Chief  Justice  Burger  first  noted  the 
historical  openness  of  trials  in  Anglo-American  law.  From 
before  the  Norman  Conquest  to  colonial  America,  Chief  Justice 
Burger  wrote,  openness  was  "one  of  the  essential  qualities  of 

Aside  from  the  traditional  openness  of  criminal  trials, 
the  plurality  noted  that  access  to  trials  encouraged  the 
perception  that  trials  were  fair  and  discouraged  perjury  and 
biased  decisionmaking.  Moreover,  open  trials  have  a 
cathartic  effect  on  the  community,  the  plurality  asserted. 
Outrage  and  the  urge  to  vigilante  action  may  follow  crimes, 
but  "the  open  processes  of  justice  serves  an  important 
prophylactic  purpose,  providing  an  outlet  for  community 
concern,  hostility,  and  emotion."3 

In  declaring  a First  Amendment  right  of  access  to 
criminal  trials,  the  plurality  acknowledged  that  the  Court 
had  never  before  directly  stated  a right  of  access  under  the 


aId.  at  567,  quoting  Daubney  v.  Cooper,  10  B.  6 C 237, 
240,  109  Eng.  Rep.  438,  440  (K.B.  1829). 


First  Amendment.  However,  the  Richmond  Newspapers  plurality 
found  that  the  First  Amendment  right  to  receive  information, 
based  in  the  speech  and  press  clauses,  and  the  First 
Amendment  right  of  assembly  combined  to  assure  access  to 
places  that  had  historically  been  open  to  the  public  and 
where  access  served  an  important  functional  role  in  assuring 
fairness. 

Finally,  the  plurality  rejected  the  argument  that  no 
right  of  access  to  trials  existed  because  no  constitutional 
provision  explicitly  guaranteed  it.  The  plurality  cited 
other  unenumerated  rights,  such  as  privacy,  as  examples  of 
important  rights  not  found  in  the  text  of  the  Constitution  or 

to  attend  criminal  trials  is  implicit  in  the  guarantees  of 
the  First  Amendment;  without  the  freedom  to  attend  such 
trials,  which  people  have  exercised  for  centuries,  important 
aspects  of  freedom  of  speech  and  'of  the  press  could  be 
eviscerated.'"6  The  plurality  distinguished  cases  denying  a 
First  Amendment  right  of  access,  such  as  Saxbe  v.  Washington 
Post  Co.,''  and  Pell  v.  Procunier .0  Both  Saxbe  and  Pell 
involved  access  to  penal  institutions,  Chief  Justice  Burger 


681  <1972)at  58°’  qUOtir'9  Btanzbur9  v-  Hay«. 
’417  U.S.  843  (1974) . 


817  (1974) . 
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stated,  which  "do  not  share  the  long  tradition  of  openness" 
associated  with  criminal  trials.9 

After  determining  a First  Amendment  right  of  access  to 
trials  existed,  the  plurality  articulated  a heightened 
scrutiny  analysis  for  the  closure  order  in  Richmond 
Newspapers.  Chief  Justice  Burger  found  that  the  trial  judge 
had  made  no  specific  findings  to  justify  the  closure  order 
and  had  not  adequately  considered  alternatives  such  as 

suggested  some  form  of  heightened  scrutiny,  the  plurality 
stated  that  "(a)bsent  an  overriding  interest  articulated  in 
findings,  the  trial  of  a criminal  case  must  be  open  to  the 
public."10  The  opinion  did  not  clarify  what  magnitude  of 
state  interest  would  qualify  as  "overriding,"  nor  how  the 
overriding  standard  compares  to  a compelling  interest. 

, Justice  Brennan  evoked  strict  scrutiny 


decide  what  interests  would  be  sufficiently  compelling  t 
justify  closure  of  a trial.  Justice  Brennan  also  noted 
additional  functional  justifications  for  open  trials  not 
mentioned  in  Chief  Justice  Burger's  opinion,  including  t 
notion  that  open  trials  would  assist  in  locating  key 


“>Id. 


witnesses  unknown  to  the  parties  by  bringing  the  proceedings 
to  the  attention  of  those  witnesses. 

In  1981,  the  Court  struck  down  a Massachusetts  statute 
mandating  closure  in  cases  involving  sexual  assault  against 
minors.  In  Globe  Newspapers  Co.  v.  Superior  Court , u a 
Massachusetts  state  court  had  applied  the  statute  by  closing 
the  rape  trial  of  a defendant  charged  with  the  rape  of  three 
minor  females.  The  Boston  Globe  appealed  the  closure  order 
to  the  Supreme  Judicial  Court  of  Massachusetts,  which  chose 
to  defer  consideration  of  the  constitutional  claim  until  the 

pending — was  handed  down.  After  Richmond  Newspapers  was 
decided,  the  Supreme  Judicial  Court  held  that  the  traditional 
openness  of  criminal  trials  did  not  apply  to  sexual  assault 


mandating  closure  "furthered  'genuine  state  interests, ' "i* 
which  did  not  require  evaluation  on  a case-by-case  basis. 

After  an  appeal  to  the  U.S.  Supreme  Court,  Justice 
Brennan,  writing  for  the  majority,  held  the  mandatory  closure 
rule  unconstitutional.  The  majority  stated  the  traditional 
strict  scrutiny  formulation  as  its  standard  of  review:  "It 

must  be  shown  that  the  denial  is  necessitated  by  a compelling 
government  interest,  and  is  narrowly  tailored  to  serve  that 


11457  U.S.  596  (1981)  . 


interest . "u  Massachusetts'  interests  in  the  closure  were 
twofold,  according  to  Justice  Brennan.  First,  the  state 
sought  to  protect  minors  who  had  been  sexually  assaulted  from 
trauma  and  humiliation  that  might  result  from  public  and 
press  attendance  at  a trial,  and  thus  protect  their 
psychological  well-being.  Second,  the  state  wanted  to 
encourage  victims  of  sexual  assault  to  come  forward. 
Presumably,  an  assurance  of  a closed  proceeding  provided  such 
encouragement.  As  to  the  first  state  interest,  the  Court 
found  it  to  be  "compelling"  but  not  sufficiently  narrowly 
tailored.  Psychological  harm  and  trauma  to  the  victim  from 
public  proceedings  could  be  addressed  on  a case-by-case  basis 
rather  than  by  a categorical  rule.  A trial  court  could 
determine  in  each  case  the  gravity  of  potential  harm  based  on 
"the  minor  victim's  age,  psychological  maturity  and 
understanding,  the  nature  of  the  crime,  the  desires  of  the 
victim,  and  the  interests  of  parents  and  relatives . 

The  state's  second  interest — encouraging  sexual  assault 
victims  to  come  forward — was  simply  too  speculative,  the 
Court  asserted.  The  majority  apparently  determined  without 
saying  so  explicitly  that  this  interest  was  not  "compelling." 
The  Court  stated  that  no  empirical  data  supported  the  notion 
that  closing  proceedings  increased  minor  victims'  willingness 


(citations  omitted) . 
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to  report  sexual  assaults.  Further,  "logic  and  common 
sense"'*  suggested  that  closure  would  not  be  a great 
inducement,  particularly  because  the  press  in  Massachusetts 
could  easily  and  legally  learn  the  victim's  identity  and 
obtain  a transcript  of  the  testimony  given  during  the  closed 
proceeding.  Moreover,  the  majority  stated,  the  notion  of 
encouraging  victims  to  come  forward  "proves  too  much,  " 
because  it  could  easily  apply  to  victims  of  a great  variety 
of  crimes. 16  This  argument,  which  might  apply  to  any  criminal 
case,  "runs  contrary  to  the  very  foundation  of  the  right  of 
access  recognized  in  Richmond  Newspapers:  namely,  'that  a 
presumption  of  openness  inheres  in  the  very  nature  of  a 
criminal  trial  under  our  system  of  justice.'"11 

Chief  Justice  Burger,  in  a dissenting  opinion  joined  by 
Justice  Rehnquist,  argued  that  the  Globe  Newspaper  majority 
had  misapplied  the  test  of  Richmond  Newspapers . That  case, 
according  to  Chief  Justice  Burger,  required  a historical 
tradition  of  openness.  Such  a tradition  was  lacking  in 
sexual  assault  cases,  particularly  when  minor  victims  were 
involved,  the  dissent  asserted.  The  dissent  decried  the 
strict  scrutiny  approach  of  the  majority,  characterizing  it 


),  quoting 


Newspapers, 


as  a "wooden  application  of  (a)  rigid  standard."1®  Because 
Massachusetts  made  a transcript  of  the  closed  proceeding 
available,  the  dissent  found  Globe  Newspaper  distinguishable 
from  cases  seeking  to  prevent  dissemination  of  information 
about  government . The  proper  First  Amendment  test.  Chief 
Justice  Burger  argued,  would  be  "whether  t 
imposed  are  reasonable  and  whether  t 
Commonwealth  override  the  very  limited  incidental  effects  c 
the  law  on  First  Amendment  rights."19  This  low  level  of  Fi] 


Amendment  scrutiny,  akin  to  mere  rationality  review,  was 
sufficient  to  protect  First  Amendment  rights,  the  dissent 
contended.  Chief  Justice  Burger  also  attacked  the  majority's 
claim  that  neither  empirical  data  nor  common  sense  supported 
a compelling  state  interest  in  encouraging  minor  victims  to 
report  sexual  assault.  The  prospect  of  public  testimony 
might  well  discourage  children  and  their  parents  from 
reporting  rape,  the  dissent  claimed.  In  a footnote,  the 
dissent  cited  several  studies  demonstrating  the  difficulty 
rape  victims  experienced  in  giving  public  testimony.10 

In  1984,  the  Court  extended  the  First  Amendment  right  of 


access,  holding 


include  not  just 


18Id.  at  615  (Burger,  C.  J.,  dissenting). 


'•’Id.  at  616,  citing,  inter  alia , Pell  v.  Procunier,  417 
U.S.  817  (1974)  and  Saxbe  v.  Washington  Post  Co.,  417  (J.S. 
817  (1974). 


criminal  trials,  but  voir  dire — the  examination  of  potential 
jurors  before  a trial  begins.  In  Press-Enterprise  Co.  v. 
Superior  Court  of  California *1  ("Press  Enterprise  I"),  a 
California  trial  court  had  closed  the  voir  dire  proceedings 

three  days  were  open  to  the  public.  Both  after  the  jury  was 
empaneled  and  after  the  trial  concluded,  Press-Enterprise  Co. 
sought  transcripts  of  the  voir  dire  proceedings . Both 
requests  were  denied.  The  trial  judge  stated  in  his  denial 
of  the  post-trial  motion  that  "some  of  the  jurors  had  some 
special  experiences  in  sensitive  areas  that  do  not  appear  to 
be  appropriate  for  public  discussion. "22 

As  in  Richmond  Newspapers,  Chief  Justice  Burger  wrote 
the  opinion  for  the  Court's  majority  in  Press-Enterprise  I. 
Chief  Justice  Burger’s  opinion  from  the  outset  seemed  to 
assume  the  Court  was  deciding  not  merely  the  right  of  the 
press  to  obtain  the  transcripts,  but  the  right  of  the  press 
to  be  present  at  the  voir  dire  proceedings  themselves . The 
opinion  traced  the  ancient  roots  of  open  voir  dire 
proceedings  in  much  the  same  way  Richmond  Newspapers 
explored  the  historical  tradition  of  open  trials.  After 
concluding  that  voir  dire  was  traditionally  an  open 
proceeding,  the  Court  articulated  the  standard  of  review. 


501  (1984). 


The  Press-Enterprise  I Court  stated  that  a presumption  of 
openness  "may  be  overcome  only  by  an  overriding  interest 
based  on  findings  that  closure  is  essential  to  preserve 
higher  values  and  is  narrowly  tailored  to  serve  that 
interest."22  Although  the  adjectives  "overriding"  and 
"higher"  were  left  undefined  by  the  Court,  the  statement  of 
the  standard  came  immediately  following  a quote  from  Globe 
Newspaper  stating  that  case's  classic  strict  scrutiny 
formulation  requiring  a compelling  interest.  The  proximity 
of  these  two  standards  in  the  Press-Enterprise  X opinion, 
with  no  suggestion  by  the  majority  that  they  were  in  any  way 
conflicting,  suggests  that  the  Press-Enterprise  I standard  is 
more  or  less  equivalent  to  strict  scrutiny.  The  Court  also 
required  that  trial  courts  make  specific  findings  as  to  the 
interest  served  by  closure. 

The  Court  further  stated  that  if  closure  were  ordered  to 
ensure  juror  privacy,  "the  constitutional  values  sought  to  be 
protected  by  holding  open  proceedings  may  be  satisfied  later 
by  making  a transcript  of  the  closed  proceeding  available 
within  a reasonable  time"  so  long  as  the  released  transcript 
adequately  protected  the  jurors'  privacy.23  The  Court  was 
unclear  whether  providing  a transcript,  presumably  redacted 
in  some  manner  to  protect  juror  privacy,  made  the  strict 
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scrutiny  inquiry  unnecessary  or  whether  the  transcript  in 
lieu  of  attendance  in  open  court  was  only  an  option  after 
strict  scrutiny  had  been  satisfied. 

The  Press-Enterprise  I Court,  examining  the  record 

requisite  findings  to  warrant  closure.  Neither  had  the  trial 
court  explored  alternatives  to  closure,  the  Court  wrote.  The 
Court  stated  that  a compelling  interest  in  juror  privacy 
might  be  established  "when  interrogation  touches  on  deeply 
personal  matters  that  person  has  legitimate  reasons  for 
keeping  out  of  the  public  domain."26  The  majority  noted  that 
a juror  who  had  been  a rape  victim,  for  example,  might 
establish  a compelling  privacy  interest.  In  concurrence, 
Justice  Marshall  urged  that  a trial  court  be  required  to  use 
the  least  restrictive  means  available  to  advance  a compelling 
interest  in  closing  voir  dire  proceedings.  For  example, 
Justice  Marshall  suggested  transcripts  of  juror  responses  be 
released  while  concealing  juror  identity  in  cases  in  which 
privacy  interests  were  "compelling."  "Only  in  the  most 
extraordinary  circumstances  can  the  substance  of  a juror’s 
response  to  questioning  at  voir  dire  be  permanently  excluded 
from  the  salutary  scrutiny  of  the  public  and  the  press," 
Justice  Marshall  wrote.26 


judgment) . 


In  1986,  che  Court  further  expanded  the  right  of  access 
to  criminal  proceedings  to  encompass  preliminary  hearings. 

In  Press  Enterprise  Co.  v.  Superior  Court11  (" Press-Enterprise 
II") , a nurse  was  accused  of  murdering  twelve  patients  by 
injecting  them  with  large  doses  of  a heart  drug.  On  a motion 
by  the  defendant,  a California  trial  court  excluded  the  press 
and  public  from  the  preliminary  hearing  in  the  case,  which 
had  attracted  national  news  coverage.  The  closure  was 
premised  on  protecting  the  defendant's  Sixth  Amendment  right 
to  a fair  trial.  After  the  pretrial  ended,  and  the  defendant 
was  bound  over  for  trial,  the  court  refused  to  release 
transcripts  of  the  proceeding,  again  based  on  the  possibility 
of  prejudicing  the  defendant's  fair  trial  rights. 

The  California  Supreme  Court  upheld  the  lower  court  on 
two  grounds.  First,  the  state  high  court  said  earlier  U.S. 
Supreme  Court  cases  such  as  Press-Enterprise  I and  Globe 
Newspaper  Co.  applied  only  to  bona  fide  trials.  Second,  the 
state  supreme  court  reasoned  that  the  closings  in  Press- 
Enterprise  I and  Globe  had  been  based  on  privacy  rights  of 
victims  and  potential  jurors,  presumably  a weaker 
governmental  interest  than  the  Sixth  Amendment  interest 
present  in  Press-Enterprise  II. 

The  U.  S.  Supreme  Court,  in  a majority  opinion  written 
by  Chief  Justice  Burger,  reversed  the  California  Supreme 


Court.  The  majority  rejected  the  California  court's 
characterization  of  the  preliminary  hearing  as  an  event 
completely  separate  and  distinct  from  the  trial.  " [ T ] he 
First  Amendment  question  cannot  be  resolved  solely  on  the 
label  we  give  the  event,  i.e.,  'trial'  or  otherwise, 
particularly  where  the  preliminary  hearing  functions  much 
like  a full-scale  trial,  "28  the  Court  wrote. 

The  Court  considered  two  factors  in  determining  if  the 
First  Amendment  required  access  to  the  preliminary  hearing. 
First,  the  Court  asked  whether  the  proceeding  was  one  that 
had  historically  been  open  to  the  public.  The  Press- 
Enterprise  II  Court  found  that  preliminary  hearings  had 
indeed  traditionally  been  open.  Second,  the  Court  considered 
"whether  public  access  plays  a significant  positive  role  in 
the  functioning  of  the  particular  process  in  question."29  On 
the  latter  point,  the  Court  determined  that  California 
preliminary  hearings  essentially  functioned  like  a mini-trial 
in  which  criminal  defendants  could,  among  other  things, 
cross-examine  witnesses,  present  evidence,  and  be  represented 
by  counsel.  Thus,  the  preliminary  hearings  were  sufficiently 
like  trials  to  be  brought  under  the  general  principle  that 
public  scrutiny  promoted  all  the  positive  values  of  openness 
established  by  Richmond  Newspapers . These  included 


’‘Id. 


protecting  against  biased  proceedings,  providing  a public 
perception  of  fairness,  and  creating  a cathartic  community 
release  in  the  face  of  violent  crime.  Moreover,  the  Court 
noted  that  "the  preliminary  hearing  in  many  cases  provides 

justice  system.  '"3° 

Once  the  preliminary  hearing  in  Press-Enterprise  II  was 
found  to  have  passed  these  two  tests,  the  Court  said  a 
qualified  first  Amendment  right  of  access  attached  which 
required  a heightened  scrutiny  inquiry  to  justify  closure. 

The  standard  the  Court  set  forth  was  the  "higher  values" 
formulation  from  Press-Enterprise  I,  supplemented  with  the 
following  description  of  the  required  lower  court  findings: 
"first,  there  is  a substantial  probability  that  the 
defendant's  right  to  a fair  trial  will  be  prejudiced  by 
publicity  that  closure  would  prevent  and,  second,  reasonable 
alternatives  to  closure  cannot  adequately  protect  the 
defendant's  fair  trial  rights. 31  Because  the  California 
Supreme  Court  had  adopted  a lower  standard  of  review — the 
"reasonable  likelihood"  of  prejudice  test — the  Press- 
Enterprise  II  Court  reversed  the  lower  court.  A mere  risk  of 
prejudice  was  not  sufficient  to  support  closing  a hearing  to 
which  the  First  Amendment  right  of  access  attached,  the  Court 


(citation  omitted) . 
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wrote.  Moreover,  the  California  Supreme  Court  had  failed  to 
consider  whether  alternatives,  such  as  careful  voir  dire, 
might  mitigate  the  impact  of  any  prejudicial  publicity. 

As  in  Press-Enterprise  J,  Chief  Justice  Burger's 
majority  opinion  in  Press-Enterprise  II  purported  to  decide  a 
case  based  on  denial  of  a transcript  to  a hearing.  However, 


the  language 
decided  is  one  of  access  to  tl 
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opinions  as  authoritative  not 
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e question  of  access  to  proceedings  as  well. 

Richmond  Newspapers  and  its  progeny  leave  little  d 


that  the  First  Amendment  protects  access 
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Moreover, 
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not  spoken  is  a source  of  continuing  disagreement  among  lower 


Lower  Court  Decisions 


r Dire  Hearings 


Despite  the  Press-Enterprise  J Court's  holding  that 
there  is  a First  Amendment  right  to  attend  voir  dire,  or  jury 
selection,  the  lower  federal  courts  have  permitted  closed 
voir  dire  proceedings.  The  half-dozen  or  so  federal  cases 
considering  closure  are  about  evenly  divided  between  those 
requiring  open  proceedings  and  those  upholding  closure.  In 
one  of  the  latter  cases,  the  U.S.  Court  of  Appeals  for  the 
Fourth  Circuit  approved  a closed  voir  dire  proceeding  in  1991 
In  In  re  South  Carolina  Press  Association . 32  In  that  case, 
the  Fourth  Circuit  considered  a federal  district  court's 
closure  of  voir  dire  in  a case  involving  extortion  by  South 
Carolina  state  legislators.  The  legislators  were  charged 
with  accepting  money  in  exchange  for  certain  votes  in  the 
South  Carolina  General  Assembly.  The  case  also  involved 

picking  a jury  involved  sensitive  issues  including  potential 
jurors'  racial  views  and  attitudes  toward  public  officials. 
The  investigation  had  spawned  a number  of  separate  criminal 


prosecutions.  In  the  prosecution  considered  by  the  Fourth 
Circuit,  the  trial  judge  decided  that  "frank  and  full 
responses  from  potential  jurors,  which  are  essential  to  voir 
dire,  would  be  chilled  if  they  felt  that  their  remarks  would 
be  published  in  the  press.  . . . ”3J 

The  Fourth  Circuit  held  that  the  lower  court  had 
correctly  closed  the  voir  dire  proceeding.  The  appellate 

Enterprise  I,  but  stated  its  own  three-part  test  for  closing 
proceedings.  That  test,  which  the  court  had  used  previously 


in  other  cases,  required  findings  that  "(1)  there  is  a 
substantial  probability  of  that  the  defendant's  right  to  a 


fair  trial  will  be  prejudiced  by  publicity;  (2)  there  is  a 
substantial  probability  that  closure  would  prevent  that 
prejudice;  and  (3)  reasonable  alternatives  to  closure  cannot 
adequately  protect  the  defendant's  fair  trial  rights. "3(  This 
test  is  quite  similar  to  the  standard  stated  by  the  Supreme 
Court  in  Press-Enterprise  II,  although  the  Supreme  Court's 
standard  in  the  latter  case  lacked  the  "substantial 
probability”  language  with  regard  to  the  efficacy  of  closure 
in  preventing  prejudice.35  The  Press-Enterprise  II  standard 
thus  appeared  to  require  something  closer  to  certainty  that 


closure  would  be  effective  in  preventing  prejudice  to  the 
defendant . 

In  determining  the  danger  of  prejudice,  the  Fourth 
Circuit  noted  that  the  case  involved  highly  charged  issues 
including  bribery,  drug  abuse,  sting  operations,  and 
allegations  of  racial  persecution.  These  emotional  issues 
had  persuaded  the  trial  court  to  authorize  a pre-voir  dire 
questionnaire  to  potential  jurors  inquiring  about  their 
attitudes  and  prejudices.  This  questionnaire  had  assured 
respondents  that  their  answers  would  be  viewed  only  by  the 
parties  and  court  personnel.  The  questionnaire,  with  its 
promise  of  confidentiality,  was  used  extensively  in  the  voir 
dire  examination  of  potential  jurors.  The  Fourth  Circuit 
considered  the  existence  of  the  questionnaire  an  important 
factor  in  the  determination  of  the  likelihood  of  prejudice. 

The  South  Carolina  Press  Association  court  accepted, 
quoted  liberally  from,  the  trial  court's  evaluation  of  the 
three  prongs  of  the  test.  First,  a substantial  likelihood 
prejudice  existed  because  the  court  said  jurors  would  not 
respond  honestly  to  questioning  if  they  believed  the  press 
would  report  their  answers . The  trial  court  noted  that  in 
earlier  prosecution  of  a legislator  arising  from  the  sting 
operation,  "[ejven  without  the  press  at  the  hearing,  the 
potential  jurors  were  sometimes  reluctant  to  speak  frankly 
before  the  court  and  it  was  only  after  the  repeated 
assertions  of  the  court  that  the  proceedings  were  private 


ISO 

Chat  these  jurors  began  to  respond."3®  The  trial  court  found, 
and  the  Fourth  Circuit  agreed,  that  a substantial  probability 
of  prejudice  to  the  defendant  existed  if  the  voir  dire 
proceeding  were  conducted  in  public  because  the  jurors  would 
not  truthfully  disclose  their  views  in  public.  This  finding 
of  likely  prejudice  was  based  solely  on  chilling  juror 
responses,  because  the  jury  was  sequestered  and  thus 
presumably  isolated  from  any  coverage  of  the  voir  dire 
proceeding.  In  other  words,  the  hearing  was  closed  not  to 
prevent  publicity,  but  to  create  a nonthreatening  environment 
in  which  jurors  could  freely  express  their  views  and, 
presumably,  personal  prejudices. 

As  to  the  second  prong  of  the  Fourth  Circuit's  test — a 

prejudice — the  Fourth  Circuit  agreed  with  the  trial  court's 
conclusory  statement  that  the  closed  hearing  would  elicit 
frank  responses  and  thus  would  prove  effective.  The  third 
prong — reasonable  alternatives  are  inadequate  to  protect  the 
defendant's  Sixth  Amendment  rights — similarly  was  met  with 
little  difficulty  by  the  trial  court,  whose  analysis  the 
Fourth  Circuit  accepted  almost  without  question.  Counsel  for 
the  press  suggested  alternatives  such  as  side  bar  conferences 
on  particularly  sensitive  matters  or  juror  identification  by 
number  only.  The  court  rejected  these  alternatives  as  less 
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than  satisfactory.  In  the  case  of  the  side  bar  alternative, 
"the  juror  would  have  to  request  the  side  bar  after  the 
question  has  already  been  posed,  which  arguably  chills  the 
witness'  response."37  The  court  also  rejected  juror  anonymity 
by  numbering  the  jurors.  "[E]ven  if  the  juror  is  assigned  a 
number,  they  are  still  aware  of  the  presence  of  the  press  in 

adequate  to  ensure  truthful  juror  responses,  which  thereby 
were  required  to  safeguard  the  fair  trial  rights  of  the 
defendant.  The  South  Carolina  Press  Association  court 
further  found  the  right  to  a fair  trial  a sufficiently  "high 
value"  under  the  Press-Enterprise  11  formulation,  requiring 
"an  overriding  interest  based  on  findings  that  closure  is 
essential  to  preserve  higher  values  and  is  narrowly  tailored 
to  serve  that  interest . "39  In  concluding  its  opinion,  the 
Fourth  Circuit  stated  that  "under  the  very  unusual 
circumstances  of  these  cases,  no  reasonable  alternatives  to 
closure"  would  protect  the  defendant's  Sixth  Amendment 

In  a decision  contrary  to  South  Carolina  Press 
Association,  the  U.S.  Court  of  Appeals  for  the  D.C.  Circuit 
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in  1987  summarily  reversed  a closed  voir  dire  in  Cable  News 
Network , Inc.  v.  U.S.*i  Cable  News  Network  included,  like 
South  Carolina  Press  Association,  a pre-voir  dire 
quescionnaire,  the  results  of  which  suggested  to  the  trial 
judge  that  jury  privacy  would  be  implicated  in  voir  dire 
proceedings.  The  questionnaire  did  not  expressly  promise 
confidentiality.  The  court's  concern  in  Cable  News  Network 
focused  on  juror  privacy  qua  privacy;  the  D.C.  Circuit  did 
not  expressly  consider  the  Sixth  Amendment  rights  of  the 
defendant  as  affected  by  chilled  juror  speech  during 
questioning.  That  is,  only  the  privacy  rights  of  the  jurors, 
not  how  that  privacy  would  affect  their  impartiality — and 
thus  the  defendant — was  at  issue. 

The  D.C.  Circuit  read  Press-Enterprise  I differently 
than  the  South  Carolina  Press  Association  court  had.  Citing 
language  from  Press-Enterprise  I , the  court  said  that  the 
trial  court  was  required  to  make  "individualized  findings 
that  specific  jurors  had  compelling  reasons  for  wishing  to 
keep  private  responses  to  particular  questions  which,  in  each 
case,  outweighed  the  value  to  the  public  of  an  open  voir 

Network;  rather,  the  court  had  allowed  all  jurors  who  wished 
to  do  so  to  be  questioned  in  camera.  The  jurors  were  not 

*1824  F.2d  1046  (D.C.  Cir.  1987). 

«Id.  at  1049. 


required  to  demonstrate  any  specific  privacy  claim.  The 
trial  court  stated  that  no  objective  standard  was  available 
to  evaluate  such  a privacy  interest.  This  entire  approach 
was  inconsistent  with  Press-Enterprise  I,  the  D.C.  Circuit 


In  addition/  the  D.C.  Circuit  held  the  trial  court  had 
erred  by  failing  to  require  jurors  to  make  an  affirmative 
request  for  in  camera  voir  dire.  Quoting  language  from  Press 
Enterprise  I,  the  D.C.  Circuit  ruled  that  jurors  could  not 
"elect  closed  voir  dire  simply  by  remaining  mute."*3  The 
appellate  court  said  this  procedure  encouraged  limits  on 

interests  might  be  insignificant. 

In  a 1989  case,  the  U.S.  Court  of  Appeals  for  the  Sixth 
Circuit  overturned  a voir  dire  closing  using  audio  technology 
because  the  trial  court  had  not  met  the  "overriding  interest" 
standard  of  Press-Enterprise  I.  In  In  re  Memphis  Pub.  Co.,** 
a former  head  basketball  coach  at  Memphis  State  University 
had  been  charged  with  income  tax  evasion  and  other  criminal 
offenses.  As  a result  of  tremendous  pretrial  publicity,  the 
trial  judge  "decided  to  use  a device  which  emitted  white 
noise  during  voir  dire  proceedings.  . . . "5‘  The  white  noise 


”887  F.2d  646  (6th  Cir.  1989)  . 
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device  prevented  spectators  in  the  courtroom,  including  the 
press,  from  hearing  the  questioning  of  potential  jurors, 
when  the  use  of  the  device  was  challenged  by  the  press,  the 
trial  court  said  the  defendant's  Sixth  Amendment  right  to  a 
fair  trial  was  in  danger  if  the  questioning  was  made  public. 
The  judge  ordered  that  a transcript  of  the  voir  dire 
proceedings  be  made  available  after  the  jury  was  selected. 

The  Sixth  Circuit  reversed  the  closing  via  technology, 
holding  that  the  strict  scrutiny  test  of  Press-Enterprise  I 
had  not  been  met.  The  In  re  Memphis  Pub.  Co.  court  said  that 


a "naked  assertion  by  the  district  court  . . . that  the 
defendant's  Sixth  Amendment  right  to  a fair  trial  'might  well 
be  undermined, ' without  any  specific  finding  of  fact  to 
support  that  conclusion"^  did  not  meet  the  standard  required 


by  both  Press-Enterprise  I and  Press-Enterprise  II. 

Both  Cable  News  Network  and  In  re  Memphis  Pub.  Co.  used 
an  oft-repeated  strategy  in  cases  reversing  closed 
proceedings.  The  appellate  court  states  the  standard — 
generally  a form  of  heightened  scrutiny — and  then  reverses 


the  lower  court  primarily  because  of  a lack  of  specificity  in 

discussed;  there  is  no  explication  of  what  might  qualify  as  a 
"compelling"  or  "overriding"  interest.  Rather,  the  appellate 


court  simply  declares 


inadequate 


to  meet  the  standard.  That  inadequacy  stems  not  from 
substantive  insufficiency,  but  a procedural  flaw  in  the  form 
of  insufficiently  specific  findings  of  prejudice  or  of  some 
other,  higher  interest.  The  net  effect  of  this  style  of 
opinion  is  to  easily  dispose  of  the  pending  case.  However, 
the  guidance  such  opinions  offer  for  future  cases  is  limited, 
and  the  heightened  scrutiny  formulation  is  left  as  a shadowy 
outline  with  little  substantive  force. 

Pre-TrlaL-Suppression  Hearings 

Amendment  access  to  pre-trial  suppression  hearings,  with  no 
direct  guidance  from  the  U.S.  Supreme  Court,  have  adopted 
varying  standards  of  review  in  determining  when  Sixth 
Amendment  fair  trial  interests  override  the  First  Amendment 
interest  in  access  to  proceedings . The  Supreme  Court  did 
consider  public  access  to  a pre-trial  suppression  hearing  in 
Gannett  v.  DePasquale ,flJ  but  the  Gannett  Court  focused  on  the 
Sixth  Amendment  guarantee  of  a public  trial  in  upholding  the 
order  excluding  the  press  and  public.  The  Court's  holding 
was  based  on  the  notion  that  the  Sixth  Amendment  public  trial 
clause  gave  the  press  and  public  no  affirmative  access  right, 
but  belonged  solely  to  the  defendant.  The  Gannett  Court 


4,443  U.S.  368  (1919) . Because  Gannett  is  a Sixth 
Amendment  case,  it  receives  only  brief  mention  in  this  study, 
which  concentrates  on  cases  interpreting  the  First  Amendment . 


167 


the  media,  thus  coming  to  the  attention  of  potential  jurors 
despite  subsequent  exclusion  of  the  evidence . Under  these 
circumstances,  courts  may  fear  that  defendants  in  highly 
publicized  cases  will  not  receive  fair  trials  because 
evidence  excluded  from  the  trial  will  nonetheless  be  widely 
discussed  in  the  press.  As  a result,  jurors  may  be  led  to 
decide  the  case  based  on  information  outside  that  presented 
during  the  trial  itself. 

Some  courts  considering  access  to  pre-trial  suppression 
hearings  have  suggested  only  modest  scrutiny  of  closure 
orders.  For  example,  in  U.S.  v.  Criden the  U.S.  Court  of 
Appeals  for  the  Third  Circuit  held  in  1982  that  a district 
court  need  only  determine  that  closure  was  necessary  to 
protect  the  defendants'  fair  trial  rights.  In  Criden, 
Philadelphia  Newspapers  challenged  denial  of  access  to  a 
transcript  of  a closed  pre-trial  suppression  hearing,  which 
the  appellate  court  treated  as  identical  to  a challenge  to 
the  closure  itself.  The  case  involved  prosecutions  of 
defendants  in  the  "Abscam  case,"  a highly  publicized 
government  sting  operation. 

The  Criden  court,  writing  before  either  of  the  Press- 
Enterprise  cases,  first  concluded  that  a First  Amendment 
right  of  access  attached  to  pre-trial  proceedings . The  court 
noted  that  the  Supreme  Court  in  Richmond  Newspapers  had 


Cir.  1982) . 
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attached  importance  to  the  historical  tradition  of  openness. 
Although  "there  was  no  counterpart  at  common  law  to  the 
modern  suppression  hearing,  "5t>  the  Criden  court  found  that 
pretrial  proceedings  had  become  increasingly  important  in 

hearings  may  be  the  only  proceeding  because  criminal  cases 
may  well  result  in  a plea  bargain  prior  to  a full-scale 
trial.  Without  a First  Amendment  right  of  access  to  such 
proceedings,  "beneficial  public  scrutiny  may  never  take  place 
if  not  at  the  hearing  itself,"  the  court  said.si 

After  concluding  a First  Amendment  right  of  access 
applied  to  pre-trial  suppression  hearings,  the  Criden  court 
suggested  a relatively  low  level  of  scrutiny  to  determine  the 
constitutionality  of  the  closure.  After  the  trial  court  has 
examined  and  rejected  alternatives,  specifically  and  on  the 
record,  as  inadequate,  the  trial  court  need  only  determine 
"that  closure  is  necessary  to  protect  effectively  against  the 
perceived  harm. ”5*  This  "necessary"  test  appears 
significantly  less  stringent  than  a strict  scrutiny 
"compelling  interest"  approach.  The  Criden  court  did  not 
apply  the  test,  however,  because  of  the  paucity  of  findings 


'“Id.  at  555. 

5‘X d.  at  557. 
s>Jd.  at  561-62. 


One  year  later,  in  1983,  the  U.S.  Court  of  Appeals  for 
the  Second  Circuit  adopted  a more  lenient  constitutional 
standard  of  review  for  closures  of  pre-trial  suppression 
hearings.  In  Application  of  the  Herald  Co., 56  the  Second 
Circuit  considered  the  closure  of  a suppression  hearing  in  a 
prosecution  against  Michael  Klepfer.  Klepfer  was  charged 
with  making  false  statements  to  government  agents  concerning 
a criminal  investigation  of  Raymond  J.  Donovan,  President 
Reagan's  nominee  for  secretary  of  labor.  Klepfer  sought  a 
pre-trial  hearing  to  suppress  statements  he  had  made  to 
investigators  because,  he  argued,  they  were  obtained  in 
violation  of  his  constitutional  rights.  Despite  argument  by 
counsel  for  the  Herald  Company,  the  trial  judge  closed  the 
hearing  and  later  denied  access  to  a transcript  of  the 
hearing. 

The  Second  Circuit  noted  that  the  U.S.  Supreme  Court 
cases  seemed  to  establish  that  First  Amendment  protection 
existed  for  access  to  pre-trial  suppression  hearings.  The 
appellate  court  acknowledged  that  pre-trial  suppression 
hearings  were  not  historically  open,  as  were  trials. 
Nevertheless,  a "functional  argument"  operating  in  such  cases 
as  Richmond  Newspapers  suggested  that  a First  Amendment  right 
of  access  arose  in  cases  in  which  "public  interest  serves 
important  public  purposes,"  such  as  scrutiny  of  the  criminal 


justice  system. 5’  The  court  found  that  a majority  of  Supreme 
Court  justices  had  accepted  the  "functional  argument"  rather 
than  a view  of  First  Amendment  access  based  solely  on  the 
historical  openness  of  proceedings.  Thus,  functional 
considerations  alone  could,  independently,  justify  a finding 
of  First  Amendment  access  to  a proceeding. 

However,  the  Second  Circuit  noted  that  the  Supreme  Court 
was  unclear  on  the  standard  of  review  courts  should  apply  in 
determining  the  scope  of  that  protection.  After  an  extensive 
discussion  of  tests  ranging  from  mere  reasonableness  to 
strict  scrutiny,  the  Second  Circuit  stated  it  would  adopt  a 
standard  requiring  a "significant  risk  of  prejudice  to  the 
defendant's  right  to  a fair  trial  or  of  danger  to  persons, 
property,  or  the  integrity  of  significant  activities  entitled 
to  confidentiality,  such  as  ongoing  undercover  investigations 
or  detection  devices.  "56  The  Herald  court  said  it  was 
"reluctant"  to  adopt  any  more  rigorous  form  of  scrutiny  that 
would  suggest  First  Amendment  access  rights  were 
constitutionally  equal  to  rights  of  free  expression.59  This 
reluctance  appeared  to  stem  from  the  Second  Circuit's  general 
t philosophy — consistent  with  that  of  the  U.S. 
t newsgathering  should  not  be  elevated  to  a 


"Id.  at  100  (citations  omitted)  . 
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freedom  to  disseminate  information, 
"significant  risk  of  prejudice" 


court  must  consider  alternatives, 
Durt  need  not  find  that  closure  is 
t restrictive  alternative.  The  trial 


although  the  trial 
necessarily  the  lei 

is  a preferable  course  to  follow  to  safeguard  t 
at  issue."40  The  Second  Circuit  also  authorized  trial  judges 
to  set  forth  findings  on  confidential  matters  in  sealed 
records . 


The  Second  Circuit,  applying  its  newly  created  standard 
to  the  Herald  case,  struck  down  the  closed  proceeding.  The 
court  said  the  trial  court  had  not  sufficiently  detailed 
adequate  grounds  for  closure,  although  the  appellate  court 
admitted  grounds  might  be  available.  The  Herald  court  said 
the  trial  judge  had  set  forth  "in  a conclusory  fashion" 
grounds  for  closure:  "'the  potential  harm  to  this  defendant' 
and  'tainting  of  any  future  proceedings  by  pre-trial 
disclosures.'"61  The  Second  Circuit  remanded  the  case  .for 
further  consideration  by  the  trial  court.  Although  the 
standard  created  in  Herald  is  stricter  than  mere 
"reasonableness, " it  is  difficult  to  predict  its  true  rigor 
because  the  standard  was  not  applied  by  the  Second  Circuit. 
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The  U.S.  Supreme  Court  has  not  ruled  on  whether  bail 
hearings  should  be  open  to  the  press  and  public.  At  least 

closure  of  bail  hearings  under  varying  levels  of  scrutiny. 

The  first  federal  case  to  recognize  a First  Amendment 
right  of  access  to  bail  hearings  was  United  States  v. 

Chagra,4*  decided  in  1983.  In  Chagra , an  El  Paso  attorney  and 
others  were  charged  with  conspiracy  to  assassinate  a federal 
judge  who  was  killed  in  San  Antonio.  Joseph  Chagra  was 
charged  both  in  the  conspiracy  case  and  a separate  tax 
evasion  case.  The  charges  were  highly  publicized.  When 
Chagra  moved  for  a reduction  in  his  bail — set  at  $1,500,000 — 
he  also  asked  that  the  hearing  be  closed,  over  the  objection 
of  several  newspapers.  Chagra  specifically  sought  closure  of 
portions  of  the  hearing  dealing  with  a statement  he  made  to 
F.B.I.  agents.  Chagra  claimed  the  statement,  if  made  public, 
would  jeopardize  his  right  to  a fair  trial.  A federal 
magistrate  closed  the  hearing,  and  this  decision  was  upheld 
by  the  district  court . 

On  appeal,  the  Fifth  Circuit  recognized  a qualified 
First  Amendment  right  of  access  to  bail  hearings,  but  upheld 
the  closure  on  a "likelihood  of  prejudice"  standard.  The 
Chagra  court,  writing  prior  to  the  Press-Enterprise  decisions 


of  the  Supreme  Court,  held  that  a defendant  seeking  closure 
must  demonstrate  three  things.  First,  the  defendant's  "right 
to  a fair  trial  will  likely  be  prejudiced  by  conducting  the 
hearing  publicly."63  Second,  alternative  measures  are 
inadequate.  Finally,  closure  would  effectively  protect  the 
defendant ' s Sixth  Amendment  right . The  Fifth  Circuit 
contrasted  this  lesser  standard  with  Justice  Blackmun's 
"strictly  and  inescapably  necessary"  test  from  his  partial 
dissent  in  Gannett  Co.  v.  DePasquale .6*  The  Fifth  Circuit 
found  that  the  less  rigorous  standard  was  adequate  and  that 
the  district  judge  had  applied  the  lesser  test  "in 
substance."65 

The  Chagra  court  found  that  the  district  court  had 
failed  to  consider  one  alternative  remedy — that  of  a change 
of  venue  to  another  state.  The  district  judge  had  explicitly 
considered  only  a change  of  venue  within  Texas,  where 
publicity  about  the  case  was  great.  However,  the  Fifth 
Circuit  called  this  error  harmless . 

In  1984,  the  D.S.  Court  of  Appeals  for  the  First  Circuit 
upheld  a bail  hearing  closure,  but  declined  to  settle  on  a 
constitutional  standard  of  review.  As  in  Chagra,  the  court 
in  In  re  Globe  Newspaper  Co.  recognized  a First  Amendment 
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right  to  attend  bail  hearings.66  The  Globe  case  involved  a 
racketeering  prosecution  that  included  allegations  of 
conspiracy  to  murder  a grand  jury  witness . Some  of  the 
evidence  against  the  defendants  consisted  of  conversations 
intercepted  by  electronic  surveillance.  The  prosecution  used 
some  of  these  recorded  conversations  in  the  bail  hearing. 

A federal  magistrate  closed  the  bail  hearing  based  upon 
both  the  prejudicial  effect  of  the  recorded  conversations  on 
the  defendants'  Sixth  Amendment  fair  trial  rights  and  the 
defendants'  privacy  rights  under  a federal  statute  known  as 
Title  III.61  Electronic  surveillance  authorized  under  Title 
III  places  severe  restrictions  on  the  uses  to  which 
surveillance  materials  may  be  put  and  provides  criminal  and 
civil  penalties  for  the  disclosure  of  unlawful  wiretaps, 
which  also  cannot  be  presented  in  any  court . The  First 
Circuit  stated  no  specific  reason  to  suspect  the  Title  III 
material  in  Globe  was  illegally  obtained;  the  court  merely 
pointed  out  that  the  complexity  of  the  statute  could  easily 
lead  to  unintentional  violations  of  the  statute  in  gathering 
surveillance . 

The  First  Circuit  held  that  the  balance  between  the  fair 
trial  and  privacy  concerns  of  the  defendants  and  the  First 
Amendment  right  of  access  must  be  decided  in  favor  of  the 
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standard  of  review,  but  stated  that  the  closure  order  in  this 
case  satisfied  either  Justice  Blackmun's  more  exacting 
"strictly  and  inescapably  necessary"  standard  or  the  lesser 
"likelihood  of  prejudice"  standard  adopted  by  the  Chagra 
court.  The  court  noted  that  if  the  Title  III  material  were 
eventually  found  to  be  lawful  and  admissible,  public  access 
would  then  follow  either  at  the  trial  or  through  availability 
of  transcripts  of  the  bail  hearing.  In  that  case,  the  court 
said,  delayed  access  was  not  as  great  a harm  as  denied 
access.  On  the  other  hand,  if  the  Title  III  surveillance 
material  were  found  to  be  illegally  obtained  and  inadmissible 
at  trial,  "the  widespread  publicity  attending  a premature 

privacy  right  protected  by  Title  III. "68  That  disclosure 
would  also  endanger  the  Sixth  Amendment  fair  trial  rights  of 
the  defendants,  the  Globe  court  wrote.  With  no  citation  to 
authority  or  evidence,  the  court  stated  that  if  damaging 
statements  by  the  defendants  were  "blazoned  in  the  media 
before  trial,"69  exposed  jurors  would  have  a difficult  time 
ignoring  them  despite  instructions.  The  First  Circuit  did 
not  discuss  alternatives  such  a careful  voir  dire. 


68 Id.  at  57-58  (citations  omitted) . 
69 Id.  at  58. 


The  Globe  court  found  that  the  closure  satisfied  Justice 
Blackmun's  "strictly  and  inescapably  necessary"  test.70 
First,  the  surveillance  material  represented  a "substantial 
probability"  of  "irreparable  damage"  to  the  defendants'  fair 
trial  rights.77  Second,  the  Title  III  material  established  a 
substantial  probability  that  alternatives  would  not  protect 
the  defendants,  although  the  First  Circuit  did  not  explicitly 
discuss  alternatives.  The  court  reasoned  that  the  Title  III 
material  altered  the  balance  because  "disclosure  itself  is 
the  injury  to  be  avoided."72  Finally,  there  was  a substantial 
probability  closure  would  effectively  protect  the  defendants 
rights,  according  to  the  Globe  court. 

The  court  noted  that  sensitive  Title  III  material  could 
be  referred  to  without  disclosing  its  contents . Indeed,  the 
court  pointed  out  that  this  had  been  done  by  referring  to 
numbered  paragraphs  in  the  process  of  appealing  the  Globe 
case  itself.  However,  the  First  Circuit  found  this  approach 
of  using  numbered  paragraphs  during  the  bail  hearing 
inadequate  as  an  alternative  to  closing  the  bail  hearing. 

The  First  Circuit  wrote  that  "we  find  ample  support  for  the 
magistrate's  determination  that  the  parties  should  be  able 
freely  to  discuss  that  material  in  their  initial 

704  4 3 U.S.  at  440  (Blackmun,  J.,  dissenting). 
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presentations  to  the  court."73  The  court  also  reas 
First  Amendment  access  rights  should  be  given  less 
the  initial  stages  of  criminal  proceedings  such  as  bail 
hearings. 

In  a 1990  bail  hearing  case,  a federal  district  court 
applied  a test  much  like  the  Blackmun  formulation  and 

Eastern  District  of  New  York  held  closure  constitutional  in  a 
case  against  reputed  Mafia  boss  John  Gotti  and  other 
defendants.  Gotti  and  his  co-defendants  were  charged  with  a 
variety  of  racketeering  and  conspiracy  offenses . 

The  district  court  applied  the  Press-Enterprise  II  test, 
similar  to  Justice  Blackmun 's  test  used  by  the  First  Circuit 
in  the  Globe  bail  hearing  case.  That  test  required,  first, 
that  there  be  a substantial  probability  of  injury  to  the 
defendants'  fair  trial  rights  and,  second,  that  reasonable 
alternatives  would  not  protect  those  rights.  The  Gotti  court 
found  this  standard  met  by  government  evidence  in  the  form  of 
Title  III  surveillance  materials.  The  government  proposed  to 

court  said  it  could  not  discuss  the  specifics  of  its  finding 
of  "a  substantial  probability"  under  Press-Enterprise  II 
without  disclosing  the  Title  III  material.  "A  recital  of 
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conclusion  would 


necessarily  require  divulging  the  contents  of  those  excerpts 
and  would  thus  defeat  the  very  purpose  for  which  the 
defendants’  request  for  closure  is  made,’’  the  court  wrote. 
Thus,  the  Gotti  court  declared  the  first  prong  of  the  Press- 
Enterprise  test  established  without  any  specific  discussion 


reasonable  alternatives — in  summary  fashion.  The  court 
stated  with  no  discussion  that  redaction  was  not  a reasonable 
alternative.  The  court  also  wrote  that  a change  of  venue 
created  problems  because  of  the  constitutional  right  of  the 
defendants  to  be  tried  in  the  state  where  the  crime  was 
committed  and  a federal  statutory  right  to  be  tried  in  the 
judicial  district  where  the  crime  was  committed.  Moreover, 
the  court  rejected  voir  dire  with  the  statement  that  the 
undisclosed  Title  III  material  was  so  prejudicial  that  it 
would  "create  a pattern  of  deep  and  bitter  prejudice 
throughout  the  community  from  which  a jury  will  be  selected 
so  as  to  pose  voir  dire  problems  that  are  real  and  not  just 
imagined.  ”75  Thus,  the  court  held  the  bail  hearing  could 
constitutionally  be  closed,  although  it  noted  that  the 
interest  in  public  and  press  access  might  be  evaluated 
differently  in  later  proceedings  in  the  case. 


1>Id. 
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Change  of  Venue  Hearings 

A hearing  for  a change  of  venue  is  generally  a pre-trial 
proceeding  in  which  a criminal  defendant  seeks  to  have  the 
trial  moved  to  a locale  in  which,  assertedly,  a more  fair 
trial  may  take  place.  In  what  may  be  the  only  federal  court 
decision  on  First  Amendment  access  to  a change  of  venue 
proceeding,  the  O.S.  Court  of  Appeals  for  the  Fourth  Circuit 
reversed  a lower  court's  determination  that  a closed 
proceeding  was  constitutional.  In  In  re  Charlotte  Observer , 16 
at  issue  was  a change  of  venue  for  the  Rev . Jim  Bakker  and  a 
co-defendant,  both  charged  with  fraud  in  connection  with  the 
PTL  organization.  Bakker  and  his  co-defendant  sought  a 
change  of  venue  based  on  prejudicial  publicity.  A federal 
magistrate  assigned  to  hear  the  motion,  on  his  own 
initiative,  closed  the  hearing  to  avoid  the  media  re- 
publishing all  the  prejudicial  information  that  would  be 
discussed  in  support  of  the  motion.  The  magistrate 
initially  entered  the  closure  order  without  notice  or  a 
hearing,  but  later  held  a hearing  and  determined  that  closure 

The  Fourth  Circuit  struck  down  the  closure  order 
applying  the  strict  scrutiny  language  of  Press-Enterprise 
II — closure  must  preserve  higher  values  and  be  narrowly 
tailored.  The  appellate  court  noted  that  the  magistrate  was 
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not  concerned  so  much  with  new  prejudicial  information  as 
with  media  repeating  earlier  prejudicial  statements  in  the 
course  of  explaining  whatever  decision  the  magistrate  reached 
on  the  change  of  venue  motion.  Further,  the  magistrate, 
while  stating  that  "he  had  'carefully  considered  possible 
alternatives  to  closure,'"  nonetheless  concluded  that  "he 
' [could]  conceive  of  none'  and  simply  discounted  without 
any  elaboration  the  efficacy  of  the  only  alternative  he 
identified — jury  voir  dire."” 

The  Fourth  Circuit  disagreed  with  the  magistrate's 
conclusion  that,  under  Press-Enterprise  IX,  the  prejudicial 
publicity  from  the  voir  dire  hearing  had  a substantial 
probability  of  prejudicing  the  defendants'  fair  trial  rights. 
The  appellate  court  noted  that  any  prejudicial  publicity 
involved  had  already  been  circulated  and  that  its  re- 
publication alone  was  the  crucial  issue.  "Assessing  whether 
any  finite  amount  of  pretrial  publicity  is  damaging  enough  to 
warrant  concern  for  fair  trial  rights  is  hard  enough, 
assessing  whether  a discrete  bit  more  would  tip  the  scale 
probably  defies  rational  prediction, " the  court  wrote . 

Next,  the  Fourth  Circuit  concluded  that  closing  the 
hearing  was  not  a practical  remedy  to  prevent  re-publication 
of  prior  prejudicial  information.  Even  assuming  an  open 
hearing  would  result  in  a great  deal  of  publicity,  the  court 
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wrote,  a closed  hearing  would  incite  even  greater  speculation 
and  re-publication.  The  court  noted  that  under  the  Press- 
Enterprise  II  test,  if  closure  would  not  prevent  the  harm, 
"that  alone  suffices  to  make  it  constitutionally 
impermissible. "7* 

Finally,  the  Fourth  Circuit  concluded  that  the 
magistrate  had  not  adequately  considered  the  possibility  of  a 
thorough  jury  voir  dire  as  an  alternative  to  closure.  The 
court  cited  highly  publicized  cases  such  as  those  involving 
the  Watergate  defendants  and  John  DeLorean  in  which  juries 
"were  satisfactorily  disclosed  to  have  been  unaffected 
(indeed,  in  some  instances  blissfully  unaware  of  or 
untouched)  by  that  publicity."’9  The  Fourth  Circuit  stated 
that  voir  dire  could  be  assumed  to  protect  against  jury  bias 
in  nearly  all  cases.  The  court  also  noted  that  the 
magistrate's  assessment  of  closure  betrayed  an  inadequate 
grasp  of  the  First  Amendment  value  of  openness  as  a guarantor 
of  both  fairness  and  the  appearance  of  fairness  in  criminal 
proceedings . 

Plea  and_S.entan.cinq  Hearings 

in  what  is  apparently  the  only  reported  federal  court 
decision  on  the  issue,  the  U.S.  Court  of  Appeals  for  the 
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Fourth  Circuit  decided  in  1986  that  a First  Amendment  right 
of  access  extended  to  both  plea  and  sentencing  hearings.  The 
case,  In  re  Washington  Post  Co., so  arose  when  a federal 
district  court,  at  the  request  of  the  government,  closed  the 
plea  and  sentencing  hearings  of  a Ghanaian  national  charged 
with  espionage  against  the  United  States.  The  United  States 
and  the  government  of  Ghana  had  reached  an  agreement  under 
which  the  defendant  would  plead  nolo  contendere  to  two  counts 
in  the  indictment.  Under  the  agreement,  the  parties  would 
then  jointly  move  for  a suspended  sentence . The  defendant 
would  then  be  exchanged  for  individuals  held  in  Ghana  on 
charges  of  spying  on  behalf  of  the  United  States. 

The  government's  closure  motion  maintained  that  an  open 
proceeding  would  "jeopardize  the  success  of  the  exchange  and 
pose  a threat  to  the  lives  of  persons  subject  to  the 
jurisdiction  of  the  Government  of  Ghana. "01  A Washington  Post 
reporter  was  excluded  from  the  plea  hearing  and  told  that  no 
reason  for  the  closure  would  be  forthcoming.  A Post  reporter 
was  also  ejected  from  the  subsequent  sentencing  hearing. 

On  appeal,  the  Fourth  Circuit  held  that  Richmond  and  its 
progeny  required  that  the  proceedings  be  open.  The  court 
reasoned  that  plea  and  sentencing  hearings  could  both  be 
considered  parts  of  the  trial  itself,  thus,  directly 

80807  F.2d  383  (4th  Cir.  1986). 
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controlled  by  the  holding  in  Richmond.  On  the  other  hand/ 
even  if  plea  and  sentencing  hearings  were  considered  separate 
proceedings  from  the  trial/  they  were  nonetheless  integral 
parts  of  the  criminal  prosecution  to  which  a First  Amendment 
right  of  access  should  attach,  the  Fourth  Circuit  wrote. 

The  Fourth  Circuit  concluded  that  the  district  court 
could  not  simply  accept  a claim  of  national  security  as 
grounds  for  closing  the  proceedings . The  appellate  court 
determined  that  the  district  court  was  required  to  follow  the 
three-part  test  of  Press-Enterprise  II  and  make  specific 
factual  findings  of  the  need  for  closure . The  court  vacated 
the  orders  closing  the  hearings,  but  noted  that  the  hearings 
had  already  taken  place,  thus  precluding  remand  of  the  case. 

Particular-H-iiaasa  .Testimony 

Two  recent  federal  district  courts  decisions  have 
considered,  with  mixed  results,  closed  proceedings  for  the 
testimony  of  witnesses  in  situations  deemed  to  be 
particularly  sensitive.  In  1990,  the  U.S.  District  Court  for 
the  District  of  Columbia  closed  a video-taped  deposition  by 
former  President  Ronald  Reagan  in  U.S.  v.  Poindexter.91  The 
court,  in  a criminal  prosecution  of  former  Rational  Security 
Advisor  John  M.  Poindexter,  evinced  "a  deep  concern  about  the 
risk  of  public  disclosure  in  the  course  of  President  Reagan's 


“732  F.Supp. 


testimony  of  sensitive  national  security  and  foreign  policy 
information."63  After  a number  of  news  organizations  asked  to 
attend  the  deposition,  the  court  held  that  it  would  conduct 
an  in  camera  deposition,  after  which  it  would  release  an 
edited  videotape  of  the  proceedings.  Classified  information 
would  be  removed  from  the  edited  tape,  the  court  said. 

The  district  court  defined  the  deposition  as  a pre-trial 
proceeding,  and  thus  subject  only  to  a qualified  right  of 
access,  as  stated  in  the  Press-Enterprise  II  two-part  inquiry 
requiring  a historical  tradition  of  openness  and  a functional 
role  for  access  in  assuring  fairness.  Examining  the 
historical  tradition  of  access  to  such  proceedings,  the  court 
said,  without  citation,  that  there  was  no  such  tradition 
because  "the  provision  of  evidence  by  former  or  sitting 
Presidents  of  the  United  States  has  been  extremely  rare,  and 
in  each  such  instance  the  court  having  jurisdiction  has  had 
to  fashion  procedures  tailored  to  the  particular  situation."64 

Classified  Information  Procedures  Act  (CIPA) , required  the 
pretrial  proceedings  involving  classified  information  be  held 
in  camera.  The  court  did  not  explain  how  a statute  enacted 
by  Congress  could  control  its  decision  on  the  First  Amendment 
access  issue,  although  the  implication  seems  to  be  that  the 


63  Id. 


166. 


requirement  of  closed  proceedings  under  CIPA  was  one 
component  of  the  "historical  tradition”  inquiry  under  Press- 
Enterprise  II. 

As  to  the  functional  interest  served  by  access,  the 
district  court  declared  with  little  discussion  that  the 
possibility  that  Reagan's  testimony  would  include  information 
damaging  to  national  security  meant  that  "the  public  interest 
could  well  be  injured  by  the  attendance  of  press 
representatives  at  the  deposition."85  The  district  court 
implied  in  a footnote  that  because  the  initial  two-part 
inquiry  suggested  no  qualified  right  of  access  existed,  it 
would  not  be  necessary  to  apply  the  heightened  scrutiny  test 
of  Press-Enterprise  IX.88 

The  Poindexter  court  concluded  that  it  could  meet  the 
Supreme  Court's  Press-Enterprise  II  concerns  for  both 
fairness  and  the  appearance  of  fairness  in  criminal 
proceedings  by  ordering  the  release  of  the  videotape  as  soon 
as  it  had  been  edited.  "Immediate  post-editing  disclosure  of 
the  videotape  will  give  assurances  of  fairness  to  both  the 
public  and  the  accused  . . the  court  wrote.8’  The  court 
pointed  out  that  access  was  not  being  denied — merely  delayed. 
Somewhat  ironically,  a second  order  by  the  district  court  one 
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week  latec  denied  media  access  to  the  videotape  until  after 
it  had  been  introduced  into  evidence. " 

while  Poindexter  resulted  in  closed  proceedings,  a 1992 
district  court  decision  applied  strict  scrutiny  to  deny  a 
request  for  closed  proceedings  during  testimony  in  the 
criminal  trial  of  a male  physician  charged  with  inseminating 
female  infertility  patients  with  his  own  sperm.  Prosecutors 
in  the  case  sought  to  close  the  courtroom  when  the  patients, 
whose  children  were  allegedly  fathered  by  the  defendant, 
testified  against  him.  In  U.S.  v.  Jacobson,**  the  U.S. 
District  Court  for  the  Eastern  District  of  Virginia  held  that 
the  government  had  a compelling  interest  in  protecting  the 
patients'  children  from  learning  about  their  true  paternity. 
The  court  found  that  "keeping  secret  the  true  identity  of  the 
parents  and  their  children  is  necessitated  by  the  compelling 
and  overriding  governmental  interest  in  the  psychological 
health  and  welfare  of  the  children  involved  in  the  matter."90 
According  to  the  court,  public  disclosure  of  the 
circumstances  of  their  conception  could  cause  the  children 
"significant  psychological  harm."91 


"U.S.  V.  Poindexter,  732  F.  Supp.  170  (D.D.C.  1990). 


Despite  finding  a compelling  governmental  interest  in 
closing  the  trial  during  the  patients'  testimony,  the  court 
held  that  closure  was  not  sufficiently  narrowly  tailored  to 
pass  constitutional  muster.  Reasonable  and  less  drastic 
alternatives  to  closure,  the  court  wrote,  were  the  use  of 
pseudonyms  during  the  testimony  of  the  patients,  exclusion  of 
sketch  artists  during  the  patients'  testimony,  and  redaction 
of  the  patients'  names  from  documents  filed  in  the  case. 
Although  these  measures  would  result  in  less  public 
information  about  the  case,  the  court  found  they  were 
sufficiently  narrow  and  would  obviate  the  need  to  close  the 
proceedings  altogether. 

Although  the  Supreme  Court  has  addressed  the  issue  of 
access  to  court  proceedings  in  a series  of  cases,  the 
question  of  access  to  any  particular  proceeding  remains  in 
doubt,  particularly  for  those  proceedings  about  which  the 
Court  has  not  directly  spoken.  Even  where  strict  scrutiny 
has  been  applied  to  closure  orders,  federal  courts  have  in 
some  instances  upheld  closure.  Lower  courts  appear  to 
generally  have  applied  lower  levels  of  scrutiny,  sometimes 
approaching  mere  reasonableness,  to  proceedings  the  Supreme 


considered. 


ANALYSIS 


The  techniques  of  constitutional  interpretation  the 
Supreme  Court  has  established  to  balance  the  right  of  the 
press  to  report  on  the  criminal  justice  system  against  other 
rights  have  led  to  varied  results  in  the  lower  courts.  On 
one  hand,  the  scrutiny  structure  has  led  to  the  eradication 
of  most  direct  prior  restraints  on  the  press.  Moreover, 
post-publication  sanctions  for  press  reporting  on  criminal 
justice  have  been  virtually  eliminated. 

On  the  other  hand,  prior  restraints  on  participants  in 

with  little  scrutiny  in  some  federal  courts.  Also,  press 
access  to  criminal  proceedings,  even  if  given  some  relatively 
high  level  of  constitutional  scrutiny,  has  been  frustrated  in 
a number  of  situations  which  arguably  should  have  resulted  in 
open  proceedings. 

This  chapter  will  summarize  the  uses  of  constitutional 
scrutiny  in  the  cases  considered  in  this  study.  Next,  the 
chapter  will  offer  a practical  critique  of  the  scrutiny 
structure  as  it  is  applied  to  cases  involving  the  First 


Amendment  and  the  criminal  justice  system.  This  critique 
will  seek  to  suggest  some  defects  in  the  scrutiny  structure 
that  may  extend  beyond  the  cases  at  hand.  While  the  lower 
court  cases  considered  in  this  study  may  in  some  instances  be 
of  little  precedential  value  at  the  national  level,  the  kinds 
of  judicial  reasoning  they  exemplify  suggest  ways  in  which 
higher  courts  might  better  guide  lower  courts  in  their 
attempts  to  accommodate  First  Amendment  interests  and  the 
other  concerns  at  stake  in  the  criminal  justice  system. 

Next,  the  chapter  will  address  some  of  the  First  Amendment 
theory  concerns  raised  by  the  scrutiny  structure.  Finally, 
the  conclusion  will  propose  some  methods  of  improving  the 
structure  and  offer  suggestions  for  further  research. 

Summary  of  Findings 

In  the  prior  restraint  cases  examined  in  this  study,  the 
federal  courts  have  treated  almost  all  direct  restraints  on 
the  press  as  anathema.  The  strength  of  the  judicial 
reluctance  to  directly  gag  the  press  has  resulted  in  a line 
of  U.S.  Supreme  Court  cases  striking  down  prior  restraints; 
however,  it  was  not  until  Nebraska  Press  that  a clear 
standard  was  established.  That  standard,  a three-part 
inquiry  based  on  the  clear  and  present  danger  test,  requires 
courts  to  examine  the  nature  and  extent  of  pretrial  coverage, 
possible  alternatives,  and  the  extent  to  which  a prior 
restraint  would  prove  effective  in  protecting  the 


defendant 


from  prejudice.  The  three-prong  Nebraska  Press  test  has  been 
applied  by  lower  federal  courts  to  routinely  strike  down 
prior  restraints.  Moreover,  some  lower  courts  holding  prior 
restraints  unconstitutional  have  done  so  without  explicit 
balancing  of  any  kind — a mere  citation  to  Nebraska  Press 
often  has  been  deemed  sufficient . The  only  published 
exception  to  the  lack  of  direct  prior  restraints  at  the 
federal  level  is  the  Noriega  case,  in  which  the  district 
court  said  it  could  not  apply  Nebraska  Press  and  the  Eleventh 
Circuit  mentioned  the  Press-Enterprise  II  test  but  did  not 

Federal  courts  have  been  divided  on  the  issue  of  media 
challenges  to  restraints  on  trial  participants.  Some  federal 
courts  considering  the  issue  have  upheld  such  restraints, 
reasoning  that  the  heavy  burden  against  prior  restraints  is 
inapplicable  when  the  restrained  party  is  not  challenging  the 
order.  Those  courts  have  applied  weak  standards  of  review 
such  as  whether  a "reasonable  likelihood"  of  prejudice 
existed  or  whether  the  restraint  itself  was  reasonable.  The 
federal  courts  equating  media  challenges  to  participant 
restraints  with  direct  prior  restraints  have  held  them 
unconstitutional,  applying  either  Nebraska  Press  or  some 
variation  of  the  "clear  and  imminent"  threat  to  a fair  trial 
standard . 

Post-publication  sanctions  against  the  press  in  the 
criminal  justice  context  appear  to  have  been  universally 
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declared  unconstitutional,  at  least  in  reported  federal 
cases.  The  Supreme  Court  has  applied  differing  levels  of 

publication  sanctions,  in  Cox  Broadcasting  Corp.  v.  Cohn,1  to 
both  clear  and  present  danger  and  strict  scrutiny 
formulations  in  cases  following  Cox.  The  reported  lower 
court  decisions  have  applied  strict  scrutiny,  although,  as 
will  be  discussed  later  in  this  chapter,  not  always  in  ways 
seemingly  envisioned  by  the  Supreme  Court . 

The  federal  decisions  involving  access  to  criminal 
proceedings  are  much  less  clear.  The  Court's  Richmond 
Newspapers  line  of  cases  provides  a variety  of  standards  of 
review,  ranging  from  an  "overriding  interest"  standard  to  a 
"compelling  interest"  standard  to  a "substantial  probability" 
of  prejudice  test.  Although  all  these  tests  resulted  in  the 
Court  concluding  that  the  proceeding  at  hand  should  have  been 
open,  lower  courts  have  frequently  been  reluctant  to  open 
proceedings  on  which  the  Court  has  not  directly  ruled.  In 
such  situations,  lower  federal  courts  have  generally  adopted 
some  lower  level  of  scrutiny  to  weigh  the  First  Amendment 

Lower  federal  courts  considering  closure  of  pre-trial 
proceedings  have  upheld  closure  using  a "necessary"  test  or  a 


(1975) . 
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"likelihood  of  prejudice"  standard.  Other  courts  have  struck 
down  closure  of  pre-trial  hearings  applying  standards  such  as 
a "significant  risk  of  prejudice"  or  the  "substantial 
probability"  test  from  Press-Enterprise  II.  Reported  lower 
federal  court  decisions  considering  voir  dire,  pre-trial 
suppression  hearings,  and  trial  testimony  of  particular 
sensitivity  have  resulted  in  some  open  and  some  closed 
hearings,  while  bail  hearing  cases  have  apparently  always 
resulted  in  closure  being  upheld.  The  only  reported  cases 
considering  change  of  venue  and  plea  and  sentencing  hearings 
have  struck  down  closure  as  unconstitutional. 

Emblems  with  the  Existing  Structure 

The  cases  examined  in  this  study  suggest  a number  of 
problems  with  the  scrutiny  structure  as  it  has  been  developed 
in  the  federal  courts.  This  section  will  critique  the 
existing  scrutiny  structure  and,  in  the  conclusion  to  the 
chapter,  offer  suggestions  for  dealing  with  some  of  those 
criticisms. 

The  Conflict  Problem 

Perhaps  the  greatest  difficulty  with  the  use  of 
heightened  scrutiny  in  most  cases  in  which  the  press  seek  to 
cover  criminal  proceedings  is  the  notion  that  there  are  two 
fundamental  rights  in  conflict.  This  is  the  received  view  of 
free  press-fair  trial  situations — on  the  one  hand,  the 


cherished  rights  of  free  speech  and  press;  on  the  other,  the 
inviolable  right  of  a criminal  defendant  to  receive  a fair 
trial.  Under  the  received  view,  these  two  rights  are 
regarded  as  in  some  way  incompatible.  When  judges  perceive 
two  rights  in  conflict,  the  most  natural  response  is  to 
balance  the  conflicting  rights,  that  is,  employ  some  judicial 
test,  liice  strict  scrutiny,  that  sorts  out  conflicting 
interests.  As  a number  of  scholars  have  pointed  out, 
however,  this  notion  of  constitutional  rights  in  conflict  may 

Do  the  First  Amendment's  expression  clauses  conflict 
with  the  Sixth  Amendment's  fair  trial  provision?  More 
precisely,  does  the  Sixth  Amendment  empower  government  to 
suppress  speech  by  private  actors  that  may  interfere  with  the 
conduct  of  an  impartial  trial?  A majority  of  at  least  one 
federal  appellate  panel  discussed  in  Chapter  4 has  held  that 
it  does  not;  a number  of  scholars  have  reached  the  same 
conclusion.  There  is  no  question  that  the  Sixth  Amendment 
requires  government  to  provide  a fair  trial.  The  point 
raised  by  those  disagreeing  with  the  received  view  is  that 
private  actors,  such  as  the  news  media,  are  not  under  a 
similar  obligation  by  the  terms  of  the  Sixth  Amendment.  Nor, 
according  to  advocates  of  this  view,  can  government  require 
the  press  to  assist  it  in  meeting  its  obligations  under  the 
Sixth  Amendment . 


The  crucial  issue  is  whether  the  Sixth  Amendment — as 
part  of  the  Bill  of  Rights,  a series  of  restraints  on 
government — allows  government  to  control  the  conduct  of 
citizens  to  assist  it  in  doing  its  duty.  As  Judge  Goodwin 
pointed  out  in  CBS  v.  U.S.  Dist.  Ct.  for  C.D.  of  California ,* 3 
the  Sixth  Amendment  only  suggests  that  "the  government  may 
not  perform  governmental  acts  that  deprive  a person  of  a fair 
trial."3  The  Sixth  Amendment  does  not,  either  by  its  terms, 
or  logically,  by  its  inclusion  in  the  Bill  of  Rights, 
authorize  government  to  limit  other  constitutional  rights  of 
citizens . The  fact  that  the  Sixth  Amendment  operates  as  a 
restraint  on  government  conduct  does  not  necessarily  suggest 
that  government  is  thereby  empowered  to  restrain  others . 
Oregon  Supreme  Court  Justice  Hans  A.  Linde  has  argued  that  a 
constitutional  right  "is  a claim  that  runs  against  the 
government — usually  not  a claim  that  the  government  do 
something  for  you  or  me,  but  that  it  refrain  from  doing 
something  to  us."4  As  a result,  constitutional  rights  do  not 
create  rights  or  remedies  against  private  parties  acting 
solely  for  themselves  and  not  on  behalf  of  government.  In 
the  criminal  justice  setting,  constitutional  rights  do  not 


*729  F.2d  1174  (9th  Cir.  1983). 

3Id.  at  1184  (Goodwin,  J.,  concurring). 

<Hans  A.  Linde,  Fair  Trials  and  Press  Freedom — Two 
Rights  Against  the  State,  13  Willamette  L.J.  211,  217  (1977) . 


allow  one  party — a defendant — to  assert  a right  to  limit  the 
conduct  of  another  party — the  media.  The  notion  of  a 
conflict  between  fair  trial  and  free  press  rights,  according 
to  Linde,  "lets  the  state  turn  two  constitutional  limitations 
on  its  powers  into  a classic  example  of  'let's  you  and  him 
fight.'  It  asks  defendants  and  reporters  to  trade  off  their 
rights  between  themselves  or  let  a court  do  it  for  them.  But 
this  is  not  constitutional  law.”s 

Constitutional  scholar  Laurence  Tribe  has  stated  the 
point  as  follows:  “If  our  system  of  justice  is  functioning 

properly,  government  is  prohibited  from  trying  an  accused  in 
a prejudicial  atmosphere;  if  pre-trial  publicity  prevents  the 
impaneling  of  an  impartial  jury,  the  defendant  is  entitled  by 
the  sixth  amendment  to  a dismissal  of  the  charges  against 


If  the  Sixth  Amendment  does  not  create  governmental 
power  to  interfere  with  the  gathering  and  dissemination  of 
news  about  the  criminal  justice  system,  the  use  of  heightened 
scrutiny  formulations  to  balance  First  and  Sixth  Amendment 
concerns  is  clearly  in  error.  In  fact,  the  concept  of  a 
conflict  or  battle  between  fair  trial  and  free  press  rights 
is  an  illusory  one.  Such  a conclusion  would  not  foreclose 
the  balancing  of  other  interests,  however.  For  example,  the 


6L.  Tribe,  American  Constitutional  Law  625-26  n.  15 


privacy  rights  of  witnesses  or  jurors  could  still  be  balanced 
against  the  First  Amendment,  at  least  if  those  privacy  rights 
rose  to  constitutional  dimensions. 

The  Abstractness  Problem 

One  of  the  difficulties  that  seems  to  recur  as  courts 
try  to  apply  various  levels  of  scrutiny  to  fair  trial-free 
press  issues  is  the  level  of  abstraction  at  which  First 
Amendment  interests  are  considered.  That  is,  often  judicial 
analyses  focus  on  a concrete,  pressing  problem  such  as  the 
fair  trial  rights  of  an  accused  or  the  privacy  interests  of 
witnesses  or  jurors.  These  very  real  concerns,  which  involve 
important  rights  of  parties  before  the  court  to  be  tried 
impartially  or  to  protect  their  privacy,  render  the  First 
Amendment  interests  at  stake  shadowy  at  best.  As  First 
Amendment  scholar  Rodney  Smolla  has  noted,  "the  use  of  the 
balancing  approach  tends  to  result  in  relatively  low 
protection  for  speech,  because  when  balancing  is  employed, 
speech  tends  to  be  devalued  as  just  another  social  interest 
to  be  considered  in  the  mix."7 

Lower  federal  courts  rarely  discuss — or  even 
acknowledge,  other  than  a boilerplate  citation  or  two — the 
salutary  effect  on  both  actual  and  perceived  fairness  that 
may  result  from  uninhibited  press  coverage  of  the  criminal 

7Rodney  A.  Smolla,  Free  Speech  in  an  Open  Society  40 
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justice  system.  Likewise,  lower  court  opinions  rarely 
express  the  view  that  press  coverage  might  encourage  judges 
and  other  officials  to  act  more  responsibly,  expose  perjury 
from  complainants  and  other  witnesses,  lead  to  the  discovery 
of  additional  evidence,  or  reveal  jurors  who  for  one  reason 
or  another  should  not  be  allowed  to  sit  on  a given  case. 

Lower  federal  courts  rarely  examine  the  range  of  benefits 
Chief  Justice  Burger  expressed  as  flowing  from  open  trials  in 
Richmond  Newspapers,  benefits  that  could  equally  be  argued  to 
flow  from  an  absence  of  prior  restraints  on  participants  or 
from  other  measures  that  allow  for  uninhibited  press  coverage 
of,  and  thus  public  awareness  about,  criminal  proceedings. 

The  result  of  this  lack  of  attention  to  concrete 
societal  benefits  arising  from  unencumbered  First  Amendment 
rights  often  seems  to  be  an  inflation  of  the  importance  of 
the  governmental  interest  in  limiting  coverage.  The 
governmental  interest,  whether  privacy  or  the  Sixth 
Amendment,  becomes  the  exclusive  focus  of  the  analysis  and 
may  tend  to  win  the  day  by  its  very  immediacy.  First 
Amendment  interests  may  be  given  brief  mention  by  citation 
to,  for  example,  Nebraska  Press  or  Richmond  Newspapers,  but 
the  First  Amendment  concerns  that  infused  those  cases  are  not 
a focus  of  analysis.  Often  in  the  lower  courts,  the 
defendant's  Sixth  Amendment  rights  are  concrete,  while  the 
First  Amendment  interests  at  stake  have  a certain  abstract 
unreality.  "Free  speech  is  a wonderful  notion,"  the  courts 


frequencly  imply,  "but  we  have  more  serious  concerns  at  the 

An  example  of  the  this  mode  of  analysis  is  found  in  In 
re  South  Carolina  Press  Association , 8 discussed  in  Chapter  6. 
In  that  case,  the  U.S.  Court  of  Appeals  for  the  Fourth 
Circuit  permitted  a closed  voir  dire  proceeding  with  no 
examination  of  the  First  Amendment  values  advanced  by  open 
jury  selection.  The  Fourth  Circuit  chose  to  focus  on  the 
threat  to  a fair  trial  posed  by  open  questioning  of  jurors, 
who  might  conceal  their  true  attitudes  if  those  attitudes 
were  to  be  open  to  public  scrutiny.  The  court  completely 
avoided  the  issue  of  how  public  scrutiny  of  the  process  of 
selecting  jurors  might  advance  the  fairness  of  the  process. 
Open  jury  selection,  it  could  well  be  argued,  could  prevent 
perjury  by  a potential  juror  with  an  axe  to  grind  by  allowing 
the  public  to  be  aware  the  juror  is  being  considered. 

Further,  the  Fourth  Circuit  did  not  discuss  the  value  of  open 
proceedings  in  increasing  public  confidence  in  the  judicial 
system  and  discouraging  unfairness  by  parties  and  officers  of 

The  South  Carolina  Press  Association  court,  in  short, 
infused  its  analysis  with  none  of  the  sensitivity  to  the 
value  of  open  proceedings  that  characterized  Richmond 
Newspapers  and  its  progeny.  The  concerns  of  the  Sixth 


8946  F.2d  1037  (4th  Cir.  1991). 


Amendment  were  regarded  as  real  and  concrete,  while  the  First 
Amendment  concerns  seem  strictly  pro  forma.  The  Fourth 
Circuit's  reference  to  "the  press"  as  the  interested  party 
suggests  the  court's  lack  of  appreciation  that  the  First 
Amendment  values  of  openness  are  public  values  that 
themselves  are  aimed  at  enhanced  fairness  in  all  criminal 
proceedings.  In  other  words,  by  characterizing  the  interest 
in  openness  as  one  solely  belonging  to  the  press,  and  not  to 
the  public  at  large,  the  Fourth  Circuit  implicitly  devalued 
the  First  Amendment  interest  at  stake.  The  underlying 
message  seems  to  be  that  enhanced  fairness  for  criminal 
defendants  is  served  by  closed  courtrooms,  and  that  such 
fairness  would  be  safeguarded  if  only  it  were  not  for  an 
intrusive  media  presence.  The  South  Carolina  Press 
Association  court  conducted  its  First  Amendment  analysis  by 

Amendment  right  to  a fair  trial  is  advanced  best  in  secrecy. 
The  First  Amendment  interests  at  stake  had  no  real  substance. 

The  same  abstract  view  of  First  Amendment  values  can  be 
seen  in  numerous  other  cases  in  this  study.  As  long  as  the 
value  of  uninhibited  press  and  public  scrutiny  of  criminal 
justice  continue  to  be  considered  at  a high  level  of 
generality,  it  is  a simple  matter  for  courts  to  conclude  that 
other  interests  should  be  paramount,  whether  the  standard  is 
a "compelling  interest,"  a "reasonable  likelihood,"  or  a 
“clear  and  present  danger."  Unless  judges  perceive  some 


importanC  interest  worth  protecting,  the  height  of  the 
formulaic  hedge  placed  around  that  interest  may  be  of  little 
help.  Interestingly,  a different  Fourth  Circuit  panel  noted 
this  very  phenomenon  of  abstractness  when  it  struck  down  a 
magistrate's  order  closing  a change  of  venue  hearing  in  the 
Charlotte  Observer  case  discussed  in  Chapter  6.’  The  court 
stated  that  the  closure  order  reflected  no  appreciation  for 
the  value  of  open  proceedings  to  guard  both  actual  and 
perceived  fairness  in  criminal  proceedings . The  lower 
court's  failure  to  grasp  the  value  of  openness,  the  Fourth 
Circuit  suggested,  contributed  to  its  erroneous  view  of 
alternatives  to  a closed  hearing.  While  higher  courts  cannot 
force  lower  courts  to  share  presumptions  about  the 

criminal  justice,  they  can  require  lower  courts  to  conduct 
the  analysis  in  such  a way  that  the  value  of  openness  is 
accounted  for. 


The  Fact-Bound  Problem 


Few  would  dispute  that  the  notion  of  stare  decisis  to 
e extent  guarantees  that  a prior  case  determines  the 
ult  in  a later  case  to  the  extent  the  later  case  conforms 
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interests  are  present  in  both  the  precedential  case  and  the 


In  the  Noriega  case,  discussed  in  Chapter  4,  both  the 
district  court  and  the  Eleventh  Circuit  declined  to  consider 
seriously  the  tremendous  burden  on  the  government  to  justify 
a prior  restraint  on  CNN,  regardless  of  duration.  The 
district  court,  for  example,  refused  to  apply  the  Nebraska 
Press  three-prong  test  because  of  CNN's  refusal  to  turn  over 
the  Noriega  tapes  for  review.  The  court  claimed  this  refusal 
made  it  impossible  to  apply  the  Nebraska  Press  standard,  the 
first  prong  of  which  required  an  evaluation  of  the  extent  of 
prejudice.  Without  the  tapes,  the  court  said,  it  could  not 
perform  the  analysis  required  by  the  first  prong. 


abandoned  its  responsibility  to  the  First  Amendment  too  soon. 
The  court,  lacking  the  tapes,  could  have  assumed  that  the 
material  was  prejudicial  and  moved  on  to  the  other  prongs  of 
Nebraska  Press,  all  of  which  must  be  satisfied  to  support  a 
prior  restraint.  Had  it  done  so,  the  court  might  well  have 
determined  that  some  alternative  short  of  a restraint  on  the 
media  would  adequately  protect  Noriega's  right  to  a fair 
trial  (the  second  prong) , or  that  a prior  restraint  was  not 
an  effective  means  of  assuring  a fair  trial  (the  third 
prong)  . As  to  alternatives,  the  trial  judge  could  have 
sequestered  the  prosecution  team,  as  indeed  he  later  ordered, 
since  it  was  prosecutors,  not  the  public,  whom  the  judge 


feared  gaining  knowledge  of  Noriega's  defense  strategy  from 
the  tapes.  Alternatively,  the  judge  might  have  assumed  the 
prosecutors  were  already  aware  of  the  contents  of  the  tapes, 
which  after  all  were  recorded  by  the  government.  In  that 
case,  the  restraint  might  well  have  failed  the  effectiveness 
prong  of  Nebraska  Press  because  if  Noriega's  strategy  were 
already  known  to  the  government,  no  restraint  could  have 
prevented  the  harm  to  his  defense. 

while  the  alternative  analysis  discussed  above  may  be 
subject  to  debate,  what  is  not  arguable  is  that  the  trial 

the  mandate  of  Nebraska  Press.  Because  of  "the  unique  nature 


of  the  problem,  "i*  the  c 
scrutiny  and  ordered  a 

trial  court,  faced  with 
configuration  than  that 


restraint  on  material  in  the  hands  of 
its  fact-bound  view  of  precedent,  the 
a somewhat  different  factual 
in  Nebraska  Press,  did  not  try  to 


recalibrate  the  Nebraska  Press  test  to  preserve  that  case's 
underlying  concern  of  limiting  prior  restraints  in  criminal 
cases . Had  the  Noriega  court  engaged  in  a principled 
analysis,  retaining  as  much  of  the  Nebraska  Press  Court's 
animating  concerns  as  possible,  it  might  have  reached  the 
same  result.  But  instead  the  trial  court  simply  threw  up  its 
hands  in  the  face  of  a novel  fact  situation  and  made  no 
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attempt  to  accommodate  the  First  Amendment  interests  at 
stake.  The  "fact -bound  problem"  emerges  when,  as  in  Noriega, 
courts  significantly  reduce  or  abandon  the  level  of 
constitutional  scrutiny  in  prior  cases  when  called  upon  to 

The  fact-bound  problem  is  evident  in  a number  of  access 
cases  discussed  in  Chapter  6 in  which  courts  forbid  public 
access  to  proceedings  on  which  the  Supreme  Court  has  not 
ruled.  Despite  the  First  Amendment  interests  outlined  in 
Richmond  Newspapers  and  its  progeny,  lower  courts  have 
frequently  applied  diminished  standards  of  scrutiny  to  other 
proceedings,  often  with  no  explicit  justification.  For 
example,  in  U.S.  v.  Criden, the  U . S . Court  of  Appeals  for 
the  Third  Circuit  settled  on  a lower-level  "necessary"  test 
to  justify  closure  of  a pre-trial  suppression  hearing.  The 
court  said  this  less-than-strict-scrutiny  of  such  closures 
was  the  appropriate  constitutional  standard  despite  its 
acknowledgment  that  the  public  may  have  no  other  opportunity 
to  oversee  such  cases  because  plea  bargaining  may  well  take 
place  at  the  conclusion  of  the  suppression  hearing.  The 
court  did  not  mention  the  broader  public  policy  concern  of 
how  the  judicially  created  exclusionary  rule  should  operate 
and  whether  the  public  should  have  an  opportunity  to  see  such 
a rule  in  action.  The  Criden  court  did  discuss  the  societal 
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latitude  for  lower  courts  to  reach  almost  any  result  with 
little  substantive  guidance  from  above.  There  seems  to  be 
little  question  that  a more  rigorously  defined  structure 
could  to  some  extent  limit  the  discretion  of  lower  court 
judges.  As  Professor  John  Ely  has  written:  "One  doesn't 

have  to  be  much  of  a lawyer  to  recognize  that  even  the 
clearest  verbal  formula  can  be  manipulated.  But  it's  a very 
bad  lawyer  who  supposes  that  manipulability  and  infinite 
manipulability  are  the  same  thing."15  Clearer  guidance  from 
higher  courts  on  the  application  of  heightened  scrutiny  could 
no  doubt  constrain  the  discretion  of  lower  court  judges  and 
lead  to  some  increased  level  of  legal  certainty. 

One  of  the  first  areas  of  uncertainty  encountered  in 
heightened  scrutiny  is  the  meaning  of  adjectives  such  as 
"compelling,"  "overriding,"  "clear  and  present,"  and 
"imminent.”  The  Supreme  Court  has  been  less  than  clear  on 
the  meaning  of  these  terms.  In  1968,  in  U.S.  v.  O'Brien, 16 
Chief  Justice  Warren  suggested  that  there  was  little 
distinction  between  the  terms:  "To  characterize  the 

qualities  of  the  governmental  interest  which  must  appear,  the 
Court  has  employed  a variety  of  descriptive  terms: 
compelling;  substantial;  subordinating;  paramount;  cogent; 


15 John  Ely,  Democracy  and  Distrust  112  (1980)  . 
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case  did  suggest  various  tests,  but  n 
majority  of  the  Court . Nebraska  Pres 

subject  to  considerable  interpretatio 
particularly  with  regard  to  the  first  prong  of  the  test, 
which  asks  the  court  to  consider  “the  nature  and  extent  of 
pretrial  coverage. Some  courts,  such  as  the  U.S.  Court  of 
Appeals  for  the  Ninth  Circuit  in  the  DeLorean  case,”  have 
seized  upon  language  from  Chief  Justice  Burger's  opinion 
stating  that  prior  restraints  could  only  pass  constitutional 
muster  if  it  is  “clear  that  further  publicity,  unchecked, 
would  so  distort  the  views  of  potential  jurors  that  12  could 
not  be  found  who  would  . . . fulfill  their  sworn  duty. "23 
When  courts  infuse  the  first  prong  of  Nebraska  Press  with 
this  rigorous  language,  the  test  becomes  quite  strict.  On 
the  other  hand,  some  courts  have  adopted  a "soft"  reading  of 
this  prong.  For  instance,  a federal  district  court  in 


”CBS  v.  U.S.  Dist  Ct.  for  C.D.  of  California,  729  F.2d 
1174  (9th  Cir.  1983) . 

”427  U.S.  at  569. 


Connecticut  Magazine  v.  Moraghatf ( found  that  a reasonable 
likelihood  that  publicity  would  prejudice  a defendant’s  fair 
trial  rights  was  constitutionally  sufficient  under  Nebraska 
Press.  The  weakness  of  a "reasonable  likelihood"  approach  is 
that  trial  courts  can  summarily  decide  this  vague  standard  is 
met  in  almost  any  high-profile  criminal  case. 

The  post-publication  sanction  cases  are  also  plagued 
with  vague  standards  that  provide  little  assistance  to  lower 
courts,  while  it  could  be  argued  that  the  absence  of  federal 
cases  upholding  post-publication  sanctions  suggests  a solidly 
grounded  First  Amendment  jurisprudence,  a case  can  be  made 
that  the  future  of  this  area  of  the  law  is  less  clear  than 
might  be  desired,  while  the  first  case  in  the  quartet  of 
Supreme  Court  decisions  on  post-publication  sanctions.  Cox 
Broadcasting  v.  Cohn,Ji  set  forth  a categorical  bar  to 
sanctions  in  cases  involving  publicly  available  documents  in 
criminal  trials,  the  next  three  cases  in  the  series  exhibit 
vagueness  about  how  lines  should  be  drawn. 

In  Landmark  Communications,  Inc.  v.  Virginia, “ the 
Court  stated  it  applied  the  clear  and  present  danger 
standard,  but  nowhere  in  the  opinion  gave  any  sense  of  when 
the  danger  of  speech  might  rise  to  that  level . The  Court 


“420  U.S.  469  (1975)  . 
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B29  (1976) . 
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simply  declared  the  danger  less  than  "clear  and  present"  in 
the  case  at  hand.  In  Smith  v.  Daily  Mail,*1  the  Court 
shifted  from  the  clear  and  present  danger  standard  to  what 
seemed  to  be  strict  scrutiny — holding  that  a post-publication 
sanction  could  only  pass  constitutional  muster  by  furthering 
"a  state  interest  of  the  highest  order.  "29  As  in  most  strict 
scrutiny  cases,  this  "highest  order"  was  never  classified  in 
a manner  that  would  allow  other  courts  to  make  the 
determination  in  any  but  the  most  impressionistic  manner. 

Nor  was  the  Court  explicit  about  whether  the  "highest  order" 
interest  is  less  than,  more  than,  or  the  same  as  a 
"compelling"  interest.  After  setting  this  ill-defined 
standard,  the  Court  did  not  explicitly  perform  any  balancing 
using  the  test,  but  declared,  ipse  dixit , that  the  interest 
in  Daily  Mail  was  insufficient  to  support  the  post- 
publication sanction. 

In  the  most  recent  case  of  the  Cox  series,  The  Florida 
Star  v.  B.J.F.,1 * the  Court  seemed  even  less  concerned  with 
defining  a "highest  order"  interest.  Rather,  the  Court 
declared  the  state's  interest  in  punishing  the  press  "highly 
significant"  and  seemed  to  assume  for  the  remainder  of  the 
opinion  that  the  "highest  order"  standard  had  been  met . It 


actually 


may  be  that  Justice  Marshall's  opinion  did  not 
the  question  of  the  magnitude  of  the  state  interest;  the 
issue  is  nowhere  explicitly  decided  in  B.J.F.  Nonetheless, 
the  tone  of  the  opinion  seems  to  suggest  that  the  state's 
interest  in  protecting  rape  victims  is  constitutionally 
sufficient  to  overcome  the  free  speech  interests  at  stake. 

The  difficulty  with  Landmark,  Dally  Mall,  and  B.J.F.  is 
that  nowhere  in  those  cases  is  the  potential  litigant, 
lawyer,  or  lower  court  judge  given  even  a rough  sketch  of 
what  such  an  animal  as  a "clear  and  present  danger”  or  a 
"highest  order"  interest  might  look  like.  Nor  does  the  Court 
explain  whether  such  state  interests,  once  identified,  are  of 
such  magnitude  in  all  circumstances,  a priori , or  only  rise 
to  these  levels  in  relation  to  a specific  set  of  facts  or  a 
specific  opposing  First  Amendment  interest. 

The  lack  of  guidance  offered  by  the  trio  of  cases 
following  Cox  is  paralleled  in  the  few  federal  lower  court 
decisions  considering  post-publication  sanctions.  In  Worrell 
Newspapers  of  Indiana,  Inc.  v.  Nesthafer,  the  U.S.  Court  of 
Appeals  for  the  Seventh  Circuit  declared  unconstitutional  an 
Indiana  statute  punishing  publication  of  the  identity  of  an 
unapprehended  suspect  in  a sealed  criminal  information.  The 
Westhafer  court,  citing  Cox  and  its  progeny,  found  the 
state's  interest  in  apprehending  criminals  insufficiently 


a»739  F.2d  1219  (7th  Cir.  1984). 


compelling  to  impose  sanctions  under  the  First  Amendment. 

Like  the  Supreme  Court  in  the  Cox  line  of  cases,  the  Seventh 
Circuit  made  no  attempt  to  define  when  an  interest  becomes 
compelling  or  to  actually  examine  the  state's  interest  in  the 
case  before  it  using  some  objective  criteria  of 
"compellingness . " Thus,  the  Seventh  Circuit's  Westhafer 
or • r ion  provides  almost  no  guidance  for  future  cases  unless 
they  involve  facts  virtually  identical  to  Nesthafer.  All 
that  is  learned  from  the  Seventh  Circuit  is  that  this 
particular  interest  is  not  compelling — not  how,  why,  or  in 
what  manner.  This  almost  uniform  vagueness  in  heightened 
scrutiny  cases  may  contribute  to  the  "fact-bound"  problem 
discussed  elsewhere  in  this  chapter.  If  standards  of 
decision  do  not  give  some  independent  basis  for  evaluating 
future  cases,  but  only  provide  impressionistic  conclusions 
concerning  the  instant  case,  courts  considering  novel  fact 
situations  in  the  future  are  perhaps  more  likely  to  take  a 
more  limited  view  of  precedent,  effectively  confining  prior 
cases  to  their  facts.  The  unclear  standards  in  heightened 
scrutiny  cases  provide  no  path  for  the  growth  and  evolution 
of  First  Amendment  law  based  upon  more  or  less  objective 

responsible  for  lower  court  adventures  like  that  in  Scheetz 


v.  Morning  Call , Inc.31  In  Scheetz , a federal  district  court 
in  a post-publications  sanctions  case  advanced  the  unique 
proposition  that  the  highest  degree  of  First  Amendment 
scrutiny  should  be  reserved  only  for  news  stories  that 
illuminate  broad  themes  of  public  importance.  In  Scheetz, 
that  theme  was  police  indifference  to  domestic  violence, 
illustrated  by  the  case  of  a police  officer's  wife  whose 
claim  of  violence  toward  her  by  her  husband  was  ignored  by 
officials.  The  corollary  of  the  Scheetz  court's  ruling  is 
that  stories  about  isolated  events  not  illustrative  of  some 
broader  theme,  even  though  involving  public  scrutiny  of  the 
criminal  justice  system,  are  entitled  to  less  than  exacting 
scrutiny.  In  short,  the  court  in  Scheetz  embarked  on  a 
constitutional  analysis  completely  foreign  to  the  U.S. 

Scheetz  may  be  viewed  as  a judicial  anomaly,  the 
idiosyncratic  interpretation  of  the  Scheetz  court  may  be 
encouraged  in  a legal  environment  lacking  solid  guidelines 
for  First  Amendment  analysis. 

Vagueness  is  also  endemic  in  the  standards  for  courtroom 
access  promulgated  by  Richmond  Newspapers  and  its  progeny. 
Richmond  Newspapers  articulated  an  "overriding  interest" 
standard  that  may  or  may  not  be  equal  to  strict  scrutiny.32 


3l747  F.Supp.  1515  (E.D.  Pa.  1990). 
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In  Globe  Newspapers,  decided  shortly  after  Richmond 
Newspapers,  the  majority  stated  a classic  strict  scrutiny 
formulation#  allowing  closure  only  if  government  could  show  a 
compelling  interest  and  a narrowly  tailored  means  of 
achieving  that  interest . Press-Enterprise  I repeated 
Richmond  Newspapers'  "overriding  interest"  standard#  adding  a 
"narrowly  tailored"  prong.  Press-Enterprise  II  stated  that 
closure  required  findings  that  "closure  is  essential  to 
preserve  higher  values  and  is  narrowly  tailored  to  serve  that 
interest. "33  The  Press-Enterprise  II  Court  further  stated 
that  "higher  values-narrowly  tailored”  standard  was  embodied 
in  the  requirement  of  specific  findings  of  a substantial 

rights  and  the  inadequacy  of  reasonable  alternatives.  This 
"substantial  probability"  standard,  while  not  defined  with 
any  clarity,  was  declared  to  be  more  demanding  than  a mere 
"reasonable  likelihood"  of  prejudice. 

Thus  Richmond  Newspapers  and  its  progeny  do  not  even 
share  the  same  language  in  their  doctrinal  formulations#  much 
iess  offer  clear  guidance  as  to  what  those  standards  might 
mean  in  practice . Lower  courts  have  developed  a patchwork  of 
standards  for  proceedings  about  which  the  Supreme  Court  has 
not  spoken . These  standards  have  ranged  from  a requirement 
that  closure  be  "necessary"  to  protect  First  Amendment 


33478  U.S.  at  13-14  (citing  Press-Enterprise  I). 


rights3®  to  a standard  requiring  a "likelihood  of 
prejudice . "35  As  in  Richmond  and  its  progeny,  nowhere  do 
these  lower  court  opinions  set  forth  objective  criteria  for 
determining  when  the  standard  is  met,  other  than  the 
impressionistic  speculation  of  the  particular  judge. 

The  Empirical  Problem 

One  of  the  most  striking  problems  with  the  scrutiny 
structure  as  applied  to  criminal  justice  and  the  media  is  the 
lack  of  empirical  support  for  judicial  decisions . Judges 

of  news  coverage  on  potential  jurors.  In  almost  none  of  the 

even  indicate  awareness  of)  social  scientific  studies 
concerning  the  effect  of  prejudicial  publicity.  Decisions 
about  the  effect  of  news  coverage  are  often  at  the  heart  of 
the  judicial  determination  of  whether  the  risk  of  prejudicial 
publicity  rises  to  the  level  of  a "compelling"  or 
"overriding"  interest  or  a "clear  and  present  danger."  yet 
judges  nearly  always  evaluate  such  risks  in  what  appears  to 
be  a purely  intuitive  manner. 


»U.S.  v.  Criden,  675  F.2d  550,  561-62  (3d  Cir.  1982) 
(suppression  hearing) . 


350. S.  v.  Chagra,  701  F.2d  354,  364  (5th  Cir.  1983)  (bail 
hearing) . 
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Of  the  Supreme  Court  cases  examined  in  this  study, 
only  one  cited  empirical  research  to  bolster  a legal 
determination — and  that  citation  came  in  a dissenting 
opinion.  In  Globe  newspaper  Co.  v.  Superior  Court , 36  the 
Court  struck  down  a statute  requiring  judges  to  close  the 
courtroom  when  minor  victims  of  sexual  crimes  gave  testimony. 
The  majority  opinion,  written  by  Justice  Brennan,  claimed 
that  there  was  no  social  scientific  evidence  to  support  the 
dissenters'  view  that  closed  courtrooms  would  result  in  more 
victims  pressing  charges.  In  support  of  the  majority's 
contention  that  the  mandatory  closure  rule  would  not  support 
the  state's  interest  in  encouraging  sex  crime  victims  to 
come  forward.  Justice  Brennan  pointed  to  the  lack  of 
"empirical  support  for  the  claim  that  the  rule  of  automatic 
closure  . . . will  lead  to  an  increase  in  the  number  of  minor 
sex  victims  coming  forward  and  cooperating  with  state 
authorities."37  The  majority  cited  no  empirical  evidence  of 
its  own  for  the  contrary  view. 

Chief  Justice  Burger,  joined  in  dissent  by  then-justice 
Rehnquist,  cited  two  studies  that,  he  asserted,  demonstrated 
the  psychological  damage  public  testimony  could  cause  minor 
victims.  Burger  also  pointed  out  that  the  empirical  data  the 
majority  claimed  was  lacking — that  closed  proceedings  would 


encourage  victims  to  come  forward — could  never  be  obtained  i 
the  statute  was  declared  unconstitutional.  "It  makes  no 
sense  to  criticise  the  Commonwealth  for  its  failure  to  offer 
empirical  data  in  support  of  its  rule;  only  by  allowing  stat 
experimentation  may  such  empirical  evidence  be  produced, " 


This  brief  battle  over  empirical  data  is  the  first  and 
last  time  the  notion  of  social  science  rears  its  head  in  the 
cases  described  in  this  study.  In  the  vast  majority  of 
cases,  judges  appear  to  believe  they  can  make  determinations 
about  the  social  and  psychological  effects  of  news  coverage 
using  only  legal  materials  and  common  sense.  For  example,  in 
U.S.  v.  Gotti,”  a 1990  case  in  which  a federal  district  court 
closed  a bail  hearing,  the  district  judge  simply  declared 
that  the  Title  III  surveillance  materials  to  be  discussed  at 
the  bail  hearing,  if  released,  would  "create  a pattern  of 

no  attempt  to  substantiate  this  claim.  The  U.S.  Court  of 
Appeals  for  the  Fourth  Circuit  reached  an  opposite,  but 
equally  unsupported,  conclusion  in  In  re  Charlotte  Observer.41 
In  that  case,  involving  a change  of  venue  hearing  for  the 


38 Id.  at  617. 
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assumptions  about  the  effects  of  publicity.  Moreover,  some 
commentators  contend  that  even  if  the  effects  of  publicity 
are  hard  to  measure  with  accuracy,  research  can  help 
"critique  exising  remedies  for  minimizing  the  impact  of  bias. 
As  a result,  it  helps  us  formulate  better  methods  and  employ 
them  more  effectively  to  reduce  particularly  overwhelming  or 
distorting  biases. 

The  Scrutiny  Structure  and  the  First  Amendment 

As  the  foregoing  critique  suggests,  the  scrutiny 
structure  as  it  is  currently  applied  is  not  without  its 
problems.  But  an  even  more  basic  issue  raised  by  the  cases 
examined  in  this  study  is  whether  the  First  Amendment  should 
be  subject  to  balancing  of  any  kind  in  the  criminal  justice 
context . From  a theoretical  standpoint,  the  idea  of 
heightened  scrutiny  in  free  press-fair  trial  cases  seems 
suspect  because  of  the  important  speech  and  press  interests 
associated  with  assuring  a fair  and  effective  justice  system 
through  open  proceedings  and  uninhibited  coverage.  Few 

Amendment  protects  all  speech,  without  qualification. 

However,  the  criminal  justice  system — through  which 
government  exercises  perhaps  its  most  awesome  power,  that  of 


“Newton  N.  Minow  & Fred  H.  Cate,  Who  is  an  Impartial 
Juror  in  an  Age  of  Mass  Media?,  40  Am.  U.  L.  Rev.  631,  661 
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depriving  citizens  of  life  and  liberty — seems  to  be  one 
domain  in  which  unfettered  public  scrutiny  and  comment  should 
be  the  rule.  If  one  accepts  the  principle#  frequently 
reiterated  by  the  Supreme  Court,  that  open  proceedings  are 
inherently  fairer  than  closed  proceedings,  the  value  of  free 
access  to,  and  discussion  about,  criminal  proceedings  seems 
clear.  Moreover,  coverage  of  the  criminal  justice  system,  and 
examination  of  the  government's  activities  in  that  system, 
seems  without  question  to  be  a part  of  the  Meiklejohnian 
notion  of  political  speech,  which  the  Court  has  held  to  be 
the  core  of  the  First  Amendment.  As  Professor  Meiklejohn 
himself  noted,  "Public  discussions  of  public  issues,  together 
with  the  spreading  of  information  and  opinion  bearing  on 
those  issues,  must  have  a freedom  unabridged  by  our  agents. 
Though  they  govern  us,  we,  in  a deeper  sense,  govern  them."46 

Yet,  the  use  of  heightened  scrutiny  mechanisms  seems  to 
belie  the  importance  of  uninhibited  coverage  of  the  criminal 
justice  system.  One  solution  to  this  difficulty  might  lie  in 
jettisoning  the  scrutiny  structure  as  applied  to  coverage  of 
criminal  proceedings  altogether. 

As  noted  at  the  outset  of  this  study,  the  First 
Amendment  has  never  been  interpreted  by  a majority  of  the 
Supreme  Court  as  an  absolute  guarantee.  Certain  kinds  of 
speech  have  always  been  subject  to  government  regulation. 

''Alexander  Meiklejohn,  The  First  Amendment  is  an 
Absolute,  1961  Supreme  Court  Review  245,  257. 


Commentators  have  frequently  advocated  two  distinct 
strategies  for  resolving  the  tension  between  protecting 
speech  and  providing  for  other  interests  deemed  worthy  of 
protection  with  which  speech  might  conflict.  One  strategy 
the  interest-balancing  approach — includes  the  type  of 
heightened  scrutiny  formulations  described  in  this  study. 
Interest  balancing  presents  courts  with  a variety  of  tests 
determine  whether  the  speech  interest  or  the  government 
interest  in  regulating  speech  should  prevail,  based  upon 
various  degrees  of  weighting  either  in  favor  of  speech,  as 
strict  scrutiny,  in  favor  of  the  regulation,  as  in  the 
rational  basis  test,  or  somewhere  in  between,  as  in  mid-le1 
scrutiny.  Such  formulations,  regardless  of  their  wording, 
are  almost  certainly  subject  to  some  degree  of  vagueness 
unpredictability. 

The  second  strategy,  often  referred  to  as  the 
categorical  approach,  avoids  case-by-case  determinations 
the  strengths  of  competing  interests  and  instead  focuses 
whether  the  speech  in  question  is  within  that  category  of 
speech  protected  under  the  First  Amendment  {"the  freedom 
speech" ) . If  so,  the  speech  is  entitled  to  absolute 
protection,  regardless  of  the  strength  of  the  competing 
interest.  Advocates  of  categorical  rules  suggest  this 
approach  provides  more  protection  to  speech  and  greater 
certainty  in  First  Amendment  doctrine.  For  example, 
Professor  Laurence  Tribe  has  supported  the  categorical 
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approach:  "Categorical  rules  thus  tend  to  protect  the  system 

of  free  expression  better  because  they  are  more  likely  to 
work  in  spite  of  the  defects  in  the  human  machinery  on  which 
we  must  rely  to  preserve  fundamental  liberties.  The 
balancing  approach  is  contrastingly  a slippery  slope;  once  an 
issue  is  seen  as  a matter  of  degree,  first  amendment 
protections  become  especially  reliant  on  the  sympathetic 
administration  of  the  law."*7 

proceedings,  one  solution  to  the  doctrinal  disarray  brought 
about  by  the  scrutiny  structure  might  be  to  place  speech 
about  criminal  justice  in  a category  that  cannot  be  abridged. 
That  is,  the  Court  could  declare  categorically  that  certain 
speech  about  the  criminal  justice  system,  such  as  coverage  of 
court  proceedings,  could  not  be  abridged  regardless  of  any 
competing  interest.  No  balancing  of  interests  would  be 
required  as  long  as  the  speech  fit  within  the  category.  This 
approach  is  not  without  precedent . For  example,  in  Cox 
Broadcasting  Corp  v.  Cohn,*8  discussed  in  Chapter  5,  the  Court 
declared  a categorical  rule  against  post-publication 
sanctions  against  the  press  based  on  publication  of  truthful 

approach  was  abandoned  in  later  cases  in  the  Cox  line  in 

*7Laurence  H.  Tribe,  American  Constitutional  Law  794 
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favor  of  heightened  scrutiny,  but  such  an  approach  applied 
generally  to  the  kinds  of  cases  discussed  in  this  study  might 
do  a great  deal  toward  removing  the  subjectivity  and 
uncertainty  of  the  current  scrutiny  structure. 

The  Supreme  Court  came  close  to  articulating  a 
categorical  rule  in  Nebraska  Press  Association  v.  Stuart,” 
dealing  with  prior  restraints  in  the  criminal  justice 
context.  As  discussed  more  fully  in  Chapter  4,  Justice 

against  the  use  of  prior  restraints  to  protect  fair  trial 
rights — nearly  garnered  five  votes.  Had  such  a rule  been 
adopted,  the  later  difficulties  encountered  in  the  Noriega 
case,  in  which  a short-term  prior  restraint  was  allowed  to 
stand,  might  have  been  avoided. 

The  approach  suggested  above  does  not  attempt  to  state 
an  all-encompassing  theory  of  First  Amendment  jurisprudence. 
It  does  not,  for  example,  suggest  replacing  all  use  of  strict 
scrutiny  or  other  balancing  formulations  with  categorical 
"all-or-nothing"  rules.  The  approach  suggests  only  that 
within  one  limited  domain  of  First  Amendment  law — speech 
about  and  access  to  the  criminal  justice  system — balancing 
tests  be  set  aside  in  favor  of  absolute  rules  that  allow 
newsgathering  and  dissemination  to  proceed  unimpeded  by 
courts  and  legislatures.  The  extent  to  which  such  a 


(1976) . 


instance,  exercise  considerably  more  imagination  than  is 
often  demonstrated  in  lower  federal  court  opinions  in  using 
alternatives  to  protect  other  important  interests.  For 
example,  in  U.S.  v.  Jacobson, si  discussed  in  Chapter  6,  a 
district  court  protected  the  privacy  interests  of  patients 
and  children  of  an  infertility  physician  by,  among  other 
measures,  allowing  the  patients  to  use  pseudonyms  during 
their  testimony.  This  technique  protected  an  important 
privacy  interest  while  still  maintaining  an  open  proceeding 
without  the  need  for  any  direct  restraints  on  the  press. 

While  one  might  quarrel  with  the  court's  decision  to  exclude 
sketch  artists  from  the  courtroom,  the  court's  general 
approach  to  what  it  regarded  as  a compelling  interest  showed 
a flexibility  and  willingness  to  seek  novel  solutions  that  is 
lacking  in  many  of  the  cases  discussed  in  this  study. 

Conclusion 


s preceding  critique  suggests  that  the  scrutiny 

it  is  to  be  maintained  in  cases  involving  Fi 
Amendment  rights  and  the  criminal  justice  system,  could 
benefit  by  some  retooling.  First,  federal  courts  must 
seriously  consider  the  issue  whether  the  Sixth  Amendment, 
textually  or  by  implication,  authorizes  them  to  restrain 
First  Amendment  freedoms  of  the  press  and  public  in  order 
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advance  criminal  defendants'  fair  trial  i 
judicial  and  scholarly  criticism  of  this  approach  is  valid, 
fair  trial  rights  would  be  one  interest  no  longer  subject  to 
balancing  within  the  First  Amendment  scrutiny  structure . 

Next,  lower  courts  need  to  infuse  their  analyses  with 
concrete  First  Amendment  values.  The  Supreme  Court  has 
generally  given  significant  consideration  to  the  instrumental 
value  of  uninhibited  coverage  of  criminal  justice,  but  lower 
courts  have  often  treated  First  Amendment  concerns  as 
abstract  and  without  substance.  In  heightened  scrutiny 
analysis,  this  abstract  approach  to  protection  of  speech  may 
well  be  unspoken  because  heightened  scrutiny  formulations 
purport  to  measure  the  strength  of  the  opposing  interest 
(e.g.,  "compelling"  or  "overriding")  rather  than  the 
magnitude  of  the  speech  interest.  The  trivialization  of 
speech  interests  can  only  be  identified  by  reading  between 
the  lines  of  the  opinions,  when  relatively  marginal  interests 
are  allowed  to  trump  First  Amendment  concerns — even  if  the 
level  of  scrutiny  applied  is  ostensibly  an  exacting  one.  The 
government  interest — whether  Sixth  Amendment  concerns, 
privacy  concerns,  or  some  other  interest — is  seemingly 
inflated  because  of  the  court's  lack  of  concern  for  the 
speech  interest  at  stake.  As  one  commentator,  addressing  a 
different  line  of  First  Amendment  cases,  has  stated,  "Even  if 
speech-protective  first  amendment  standards  are  ostensibly 
invoked,  their  application  may  be  so  relaxed  and  the  judicial 
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attitude  may  be  so  grudging  as  to  alter  the  standard  of 
This  problem,  which  is  not  unique  to  First  Amendment 
the  standard  of  review  at  the  same  time  lip  service,  often  in 


the  form  of  a string  citation,  is  given  tc 
animated  the  creation  of  that  standard  of  review.  There 
no  easy  solution  to  maintaining  legal  certainty  through 
standards  applied  by  judges  who  do  not  she 
those  who  created  the  standards.  Strict  scrutiny  i 
hands  of  a judge  with  little  regard  for  Fi 
values  is  likely  to  be  less  than  strict. 

One  suggestion  might  be  greater  clarity  in  the  scrutiny 
structure  itself — what  objective  criteria  might  be  used  to 
identify  a compelling  interest?  How  dangerous  must  a clear 
and  present  danger  be?  £t  appears  the  issue  of  vagueness  in 
the  standards  of  review  is  inextricably  linked  with  the 


problem  of  devalued  First  Amendment 
system  of  analysis  that  required  lower 
identify  the  First  Amendment  interests 
focus  judicial  attention  on  the  issue, 
analytical  attention  to  the  kinds  of  F. 
discussed  by  the  Richmond  Newspapers  O 


Moreover,  a 

stake  might  help  to 
or  example, 
c Amendment  benefits 
t — increased 


«C . Thomas  Dienes,  When  the  First  Amendment  is  not 
Preferred:  The  Military  and  Other  "Special  Contexts,"  56  U. 
Cin.  L.  Rev.  779,  828  (1988). 


fairness,  a public  perception  of  fairness,  reduced  perjury, 
and  the  like — might  be  required  as  part  of  a revised 
balancing  process . The  current  structure  simply  ignores  the 
speech  interests  and  thus  might  be  said  to  contribute  to 
their  devaluation.  It  could  be  argued  that  concern  for  First 
Amendment  interests  is  "built  into"  strict  scrutiny  and 
similar  tests,  but  their  application  by  some  courts  suggests 
that  a mode  of  analysis  that  required  explicit  attention  to 
the  speech  part  of  the  legai  equation  might  help  focus 

are  currently  often  ignored.  Clearly,  requiring  judges  to 
recite  a jurisprudential  laundry  list  of  competing  values  is 
not  a magical  solution  to  unarticulated  balancing,  but  the 
requirement  might  make  it  more  difficult  for  some  judges  to 

Finally,  some  attention  to  social  scientific  literature 
and  empirical  data  may  be  worth  considering.  Although 
research  into,  for  example,  effects  of  prejudicial  publicity 
on  jurors  is  still  in  its  infancy,  some  awareness  of 


empirical  data  might  help  judges  in  their  determinations. 
For  instance,  the  notion  that  mass  communication  is  an  all 
powerful  means  of  influencing  potentiai  jurors'  minds  is  a 
that  seems  to  haunt  the  judicial  imagination, 
of  the  limits  of  that  influence  might  help  judges  o 
what  sometimes  seems  to  be  their  fear  of  journalists  an 
their  apparent  concern  that  publicity  must  invariably 


publicity 


compromise  the  fair  administration  of  justice.  Moreover, 
empirical  research  may  help  judges  make  more  informed  choices 
among  alternative  remedies,  such  as  change  of  venue  and  voir 
dire,  designed  to  ameliorate  the  effects  of  prejudicial 
publicity. 

On  the  other  hand,  a better  solution  to  the  problems  of 
the  scrutiny  structure  in  the  First  Amendment  criminal 
justice  setting  might  be  a total  abandonment  of  the 
structure.  A categorical  approach  that  protected  all  media 
coverage  of — as  well  as  public  access  to — the  criminal 
justice  system  might  provide  better  protection  for  speech  and 
press  concerns  and  promote  greater  legal  certainty.  Such  an 
approach  would  not  necessarily  leave  other  important 
interests  unprotected,  but  might  in  fact  encourage  judicial 
creativity  in  developing  alternate  strategies  to  protect 
other  interests  without  infringing  First  Amendment  rights. 

This  study  is  only  a very  small  beginning  in  what  could 
be  a larger  examination  of  levels  of  scrutiny  as  they  apply 
to  the  First  Amendment  speech  and  press  clauses . Future 
study  might  also  examine  the  scrutiny  structure  as  applied  to 
other  First  Amendment  areas,  such  as  commercial  speech  and 
regulation  of  electronic  media  technologies.  Clearly, 
further  study  might  elucidate  the  extent  to  which  empirical 
concerns  or  other  non-legal  materials  ought  to  become  part  of 
First  Amendment  jurisprudence.  Moreover,  while  possible 
improvements  to  the  scrutiny  structure  have  been  sketched  in 


this  study,  more  work  is  required  to  thoroughly  evaluate 
alternatives  to  the  present  system.  The  study  of  the 
application  of  heightened  scrutiny  to  access  to  court 
proceedings  also  might  be  expanded  to  include  the  wealth 
cases  dealing  with  access  to  documents  in  criminal  cases. 
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